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Dear Ms. Terrell;

| carefully reviewed the Proposed Rulemaking to the Head Injury Program and have
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several concemns:

Bage 2671, Section 4.4. Eligibility for services: The last paragraph on this
page under this section indicates “...that the Department would deem a
client ineligible if that client lacks the potential to benefit and to live more
independently as a result of the services sought. This determination wouid
be based upon the recommendations of the client's case manager and other
neuropsychological evaluations.” | am very concerned about this statement.
Patients who suffer traumatic brain injury may not necessary progress in a
consistent fashion in terms of their improvement. Indeed, some patients
may plateau for several weeks and then begin to improve again. | am
concerned that the regulations must stipulate a time period over which the
patient must progress. | would recommend a three month time period. In
addition, | strongiy disagree that a non-medicai doctor, and particularly a
non-neurologic or brain injury medical doctor specialist be allowed to make
this determination. Indeed, | strongly recommend that the determination of
lack of progress be made only by a board-certified physiatrist, neurosurgeon
or neurologist rather than the case manager. To do otherwise, | am afraid
would be rather arbitrary and not provide for recognition of subtile changes
in a patient’s neurologic recovery.

j : Under this section, you state
that “No client would reoewe more than 1 beneﬁt year of rehabilitation. A
benefit year would be defined as 12 consecutive months beginning on the
date that HIP services are initially purchased for the client.” Here | am
concerned that there are a number of people in their 20's and 30's who may
require up to 3 years to realize maximum benefit from aggressive
rehabilitation therapy and { think that absolutely limiting their duration of
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funding to 1 year would restrict the maximum potential recovery of those
patients. In addition, there are some head injured patients who may initially
benefit from a 6 week to 3 month course of inpatient rehabilitation therapy,
then may be discharged either to home or a nursing home and at a later
date have a spontaneous recovery to the extent that they would again
benefit greatly from inpatient rehabilitation. Thus, | disagree with your
requiring that it be a 12 consecutive months of funding.

thls sectuon you mdncate that pat;ents would be ellgible if they are over the
age of 21, but you do not indicate an older age limit. All scientifically
conducted outcome studies of head injured patients indicate that elderly
patients do not benefit meaningfully from aggressive inpatient rehabilitation.
Indeed, the age threshold appears to be 5§5-60 years of age. | would
strongly recommend that you provide a maximum age cut-off of 60-65 years
of age. Doing so would hopefully save funding for younger individuals who
are far more likely to benefit from organized inpatient rehabilitation and
wouid not substantially change the ultimate outcomes for older individuals.
As you undoubtably know, it is after all the younger individuals who are at
far greater risk for severe traumatic brain injury and certainly those are the
individuals that have the greatest loss of potential years of productive and
meaningful life without the services of inpatient rehabilitation.

4. Page 2677, Annex A, Title 28, Section 4.9. Peer review - A. Purpose: in this
section, you indicate that there will be a Head Injury Program Peer Review
Commiittee charged with reviewing services and rehabilitation service plans
for HIP clients. | strongly urge you to again appoint to that committee
medical experts that are capable of understanding and assessing functional
and neurologic progress of a head injured patient. The only appropriate
subspecialties for such a committee, in my view, would be board certified
physiatrists, neurosurgeons and neurologists. In the past, | have seen such
committees composed of non-medical doctor social workers, psychologists,
or medical doctors who are generalists or at best are interists. It think that
this is inappropriate and leads to inaccurate assessments of neurologic
progress of head injured individuals who otherwise could make a good
recovery.

| appreciate the opportunity to comment on this Proposed Change in the Head
Injury Program and would welcome the opportunity to testify before you or your
Committee, speak with you on the phone, or provide further expert opinion among
individuals from around the State who truly understand the long-term needs of
patients with severe traumatic brain injury. | also welcome the opportunity from you
to provide testimony from a number of my patients who have benefitted enormously
from inpatient head injury rehabilitation and, one individual in particular, who is
currently writing a book about her past experiences nine years after she was
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rendered comatose from a severe traumatic brain injury and remained comatose
for six months. Thank you again.

e'yf/jﬂw/ —

Donald W. Marion, M.D.

Professor of Neurological Surgery

Director, Brain Trauma Research Center
Director, Center for Injury Research and Control
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A4 _Eligibili ices: The last paragraph on this
page under this section indicates “...that the Department would deem a
client ineligible if that client lacks the potential to benefit and to live more
independently as a result of the services sought. This determination would
be based upon the recommendations of the client’s case manager and other
neuropsychological evaluations.” 1 am very concemned about this statement.
Patients who suffer traumatic brain injury may not necessary progress in a
consistent fashion in terms of their improvement. indeed, some patients
may plateau for several weeks and then begin to improve again. | am
concerned that the regulations must stipulate a time period over which the
patient must progress. | wouid recommend a three month time period. In
addition, | strongly disagree that a non-medicai doctor, and particularly a
non-neurologic or brain injury medical doctor specialist be allowed to make
this determination. Indeed, | strongly recommend that the determination of
lack of progress be made only by a board-certified physiatrist, neurosurgeon
or neurologist rather than the case manager. To do otherwise, | am afraid
would be rather arbitrary and not provide for recognition of subtile changes
in a patient’s neurologic recovery.

i ing: Under this section, you state
that “No client would receive more than 1 benefit year of rehabilitation. A
benefit year would be defined as 12 consecutive months beginning on the
date that HIP services are initially purchased for the client.” Here | am
concemed that there are a number of people in their 20's and 30's who may
require up to 3 years to realize maximum benefit from aggressive
rehabilitation therapy and | think that absolutely limiting their duration of
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funding to 1 year would restrict the maximum potential recovery of those
patients. In addition, there are some head injured patients who may initially
benefit from a 6 week to 3 month course of inpatient rehabilitation therapy,
then may be discharged either to home or a nursing home and at a later
date have a spontaneous recovery to the extent that they would again
benefit greatly from inpatient rehabilitation. Thus, | disagree with your
requiring that it be a 12 consecutive months of funding.

thls sectaon you md»cate that pauents wou!d be el»glble |f they are over the
age of 21, but you do not indicate an older age limit. All scientifically
conducted outcome studies of head injured patients indicate that elderly
patients do not benefit meaningfully from aggressive inpatient rehabilitation.
indeed, the age threshold appears to be 55-60 years of age. | would
strongly recommend that you provide a maximum age cut-off of 60-65 years
of age. Doing so would hopefully save funding for younger individuals who
are far more likely to benefit from organized inpatient rehabilitation and
would not substantially change the ultimate outcomes for older individuals.
As you undoubtably know, it is after all the younger individuals who are at
far greater risk for severe traumatic brain injury and certainly those are the
individuals that have the greatest loss of potential years of productive and
meaningful life without the services of inpatient rehabilitation.

ge: In this
sectlon you mdlcate that there will be a Head injury Program Peer Review
Committee charged with reviewing services and rehabilitation service plans
for HIP clients. | strongly urge you to again appoint to that committee
medical experts that are capable of understanding and assessing functional
and neurologic progress of a head injured patient. The only appropriate
subspecialties for such a committee, in my view, would be board certified
physiatrists, neurosurgeons and neurologists. In the past, | have seen such
committees composed of non-medical doctor social workers, psychologists,
or medical doctors who are generalists or at best are internists. It think that
this is inappropriate and leads to inaccurate assessments of neurologic
progress of head injured individuals who otherwise could make a good
recovery.

| appreciate the opportunity to comment on this Proposed Change in the Head
Injury Program and would weicome the opportunity to testify before you or your
Committee, speak with you on the phone, or provide further expert opinion among
individuals from around the State who truly understand the long-term needs of
patients with severe traumatic brain injury. | also welcome the opportunity from you
to provide testimony from a number of my patients who have benefitted enormously
from inpatient head injury rehabilitation and, one individual in particular, who is
currently writing a book about her past experiences hine years after she was
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rendered comatose from a severe traumatic brain injury and remained comatose
for six months. Thank you again.

{Donald W. Marion, M.D.
Professor of Neurological Surgery
Director, Brain Trauma Research Center
Director, Center for Injury Research and Control
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June 23, 1999

Mr. Robert E. Nyce

Executive Director

Independence Regulatory Review Commission
14th Floor, Harristown I

333 Market Street

Harrisburg, Pennsylvania 17101

RE: Proposed Regulations
Head Injury Program
No. 10-129
Dear Mr. Nyce:

The Pennsylvania Department of Health has recently received the enclosed public
comments to the above-referenced regulations.

Sincerely,
3 ——
zﬁlu.a. M. i dl s
Elaine M. Terrell, MPH

Director, Head Injury Program
Division of Special Health Care Programs
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Dear Ms. Terrell,

In response to the Proposed Rulemaking in the Pennsylvania Bullctin (Vol. 29, No. 21), !
would like to include written comments and suggestions for the program. We were given this
information from a local state representative. As a Case Manager for MECA/UCP, Inc., T have

specific concerns regarding the program and funding issues. My goals are finding & coordinating
the best services in the area.  Here are my concerns:

1) That the Head Injury Program (HIP) has not accepted any new applicants for
services in over one year. 1 receive phone calls from individuals, family members,

or other social service agencies, regarding the need for case manager or
financial assistance.

2)  Thatthere is no cducation or training sessions for casc managers to attend 10

improve knowledge and resource base. This would assist to gencrate ncw ideas or
to help other casc managers with more difficult cases. By having contact

with other case managers we could get new information and assist cach other
regarding services in a particular area.

3.}  Duration of funding should be person specific. Based on experience with persons
who have suffered a brain injury, different people go through rchabilitation at a
different speeds. Some need more time to recover, but may require numerous

years of services before progress can be noted. One to two years are often not
eaough time to realize full recovery.

4)  Case manager should be reimbursed for travel time, especially those that cover
multiple counties or travel great distances. (Example: { have two clients which arc

over 120 miles from my office, one in Clarion, PA & one in Beaver Falls, PA).

An Affiliste of Uniad Cerebral Palsy Associatons, Inc.

EIT6 9€8 718 ON Xv4 VI8N K4 20:71 QHI 66-01-Naf
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‘These concerns are addressed to maximize the services provided to the individuals and to
assist them in regaining their full potential. I submit these concerns to assist with the planning of
the proposed legislation.

Sincerely,

Udllesive ) f, t1ed.

James G. Williams, Jr., M. Ed.
MECA - Case Manager
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Dear Mr. Nyce:

The Pennsylvania Department of Health has recently received the enclosed public

comments to the above-referenced regulations.
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June 21, 1999

Elaine M. Terrell, M.P.H., Director

Head Injury Program

Division of Special Health Care Programs
Room 724, Health & Welfare Building
Harrisburg, PA 17120

RE: Comments to Head Injury Program Regulations

Dear Ms. Terrell:

This firm represents one of the individuals that is currently enrolled as a recipient of the
Head Injury Program (the “HIP”). On behalf of that individual, this letter provides you with
comments on the proposed regulations of the Department of Health (“DOH”) that were published
in the May 22, 1999 Pennsylvania Bulletin.

Our comments are directed to: (1) the propriety of promulgating regulations at a time
when the Commonwealth is evaluating whether the HIP should remain in DOH or be transferred
to the Department of Public Welfare (“DPW”), and (2) the statutory authority for the regulations.

Timing of the Regulations

It is our understanding that there are a number of activities currently under way that
would suggest a policy direction by the Commonwealth which would transfer the HIP program
from DOH to DPW. In furtherance of this objective, we understand the following steps have or
will be taken:

1. The Office of Social Programs, DPW is applying for a waiver from the Health Care

Financing Administration that will permit the use of Medicaid funding for home and
community-based head injury rehabilitation services;

BOSTON « HARRISBURG » MIAMI . NEW YORK «PITTSBURGH - WASHINGTON
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2. Approximately $450,000 of state funds from the Emergency Medical Services
Operating Fund (“EMSOF) will be transferred from DOH to DPW in the 1999-2000
fiscal year;

W)

H.B.1467, which creates a head injury program in the Office of Social Programs of
DPW, was introduced in the House by Representative Roy Cornell on May 6, 1999,
and was referred to the House Health and Human Services Committee, also on May 6,
1999.

We have been told that the Medicaid waiver program is expected to begin in the 1999-2000 fiscal
year. We understand that the EMSOF funds will be transferred from the Department to DPW to
provide the State share for the Medicaid waiver program.

Because the Commonwealth appears to be moving in the direction of transferring
responsibility for the HIP from DOH to DPW, the promulgation of the regulations by DOH at
this time is particularly inopportune. DOH makes no mention of these other activities in the
preamble to the regulations or how these activities might effect the proposed regulations.

Under the Regulatory Review Act, the Independent Regulatory Review Commission (the
“IRRC") is charged with reviewing proposed regulations of the Commonwealth agencies and
providing comments or objections to the agency. See Act of June 25, 1982, P.L. 633, No. 181,
as amended, 71 P.S. § 745.1 et seq. The IRRC is required to consider a number of factors in
deciding whether to approve or disapprove a final-form regulation, but it may not disapprove a
final-form regulation or portion thereof if it does not raise its objection to the relevant portion of
the regulation when it is initially proposed. See 71 P.S. 745.5(g). Thus, the criteria for
disapproving a final-form regulation become relevant in the review of a proposed regulation.

One of the factors to be considered by the IRRC in approving or disapproving a
regulation is whether the regulation “represents a policy decision of such a substantial nature that
it requires legislative review.” 71 P.S. § 745.5a(i)(4). Transfer of the HIP from DOH to DPW
does present a substantial policy decision which deserves legislative review. In fact, that
legislative review has begun through the introduction of H.B.1467 and its referral to the House
Health and Human Services Committee. The publication of these regulations at this time ignores
that overriding policy issue.

If the transfer of the HIP to DPW occurs, these regulations would be obsolete. On that
basis alone, these regulations, as a whole, should be questioned by the IRRC, the House
Committee on Health and Human Services and the Senate Committee on Public Health and
Welfare. To be proposing regulations at this time, more than ten years after the passage of
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législation upon which DOH relies to promulgate these regulations and simultaneous with
Representative Cornell’s proposal to transfer the HIP to DPW, defies logic.

Statutory Authority for the Regulations

When reviewing regulations, the IRRC “shall, first and foremost, determine whether the
agency has the statutory authority to promulgate the ....regulation and whether that regulation
conforms to the intention of the General Assembly in the enactment of the statute upon which the
regulation is based.” 71 P.S. § 745.5a(h).

We question the Department’s authority to promulgate the regulations as proposed. The
regulatory authority that flows from the statutory language is very limited. In fact the entire
subsection that relates to this funding provides as follows:

Twenty-five percent of the [EMSOF] fund shall be allocated to a Catastrophic
Medical and Rehabilitation Fund for victims of trauma. The catastrophic fund
shall be available to trauma victims to purchase medical, rehabilitation and
attendant care services when all alternative financial resources have been
exhausted. The Department may by regulation, prioritize the distribution of funds
by classification of traumatic injury.

35 P.S. § 6934(e)}(Emphasis supplied). The plain meaning of the legislation gives the
Department only the ability to decide which class or fype of traumatic injury it will fund, in order
of priority. It does not provide the Department with the authority to develop detailed
administrative regulations relating to operation of the HIP.

Clearly, when the General Assembly intends to delegate comprehensive authority to an
agency to develop regulations, it does so through broad statutory language. See, e.g., 35P.S. §
448.803 (With respect to health care facility licensure, DOH “shall have the power and its duty
shall be...to promulgate, after consultation with the policy board, the rules and regulations
necessary to carry out the purposes and provisions of this chapter.”); 35 P.S. § 449.5(b) (With
respect 10 the collection of health care data, the Health Care Cost Containment Council “may, in
a manner provided by law, promulgate rules and regulations necessary to carry out the purposes
of this act.”). In contrast, the General Assembly in this instance delegated a specific task to the
DOH. DOH is permitted, but not mandated, to carry out this task through regulation. The
General Assembly established a portion of the EMSOF to be used for victims of “trauma”
generally. It then gave DOH the limited ability to decide through regulation what classes of
traumatic injury should be funded.
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DOH made the decision long ago to fund head injuries. The proposed regulations surpass
that decision, however, and thus, DOH has exceeded its statutory authority. The level of detail
present in these proposed regulations relating to administration of the HIP is not necessary or
authorized. “When the words of a statute are clear and free from all ambiguity, the letter of it is
not to be disregarded under the pretext of pursuing its spirit.” 1 Pa.C.S.A. § 1921(b). In this
instance, DOH has abandoned the clear meaning of the statute. Furthermore, it has taken this
step when it is both unnecessary and untimely to do so.

Thank you for your consideration of these comments.

Respectfully,

uﬁ T
Ruth E. Granfors

c¢: The Honorable Senator Harold F. Mowery
The Honorable Senator Vincent J. Hughes
The Honorable Representative Dennis M. O'Brien
The Honorable Representative Frank L. Oliver
Robert E. Nyce, Executive Director,
Independent Regulatory Review Commission
Lori McLaughlin, Esq.



HEALTH

...in pursuit of good health

(717) 772-4959

June 23, 1999

Mr. Robert E. Nyce

Executive Director

Independence Regulatory Review Commission
14th Floor, Harristown II

333 Market Street

Harrisburg, Pennsylvania 17101

RE:  Proposed Regulations
Head Injury Program
No. 10-129

Dear Mr. Nyce:

Original: 2034

Bush

ce: Harris

Smith

T TIEaaat 0 Jewett
.7 77 . Markham
dusky
59 U123 Pl 3 3T iegal

. . . A:zz;t;a
R SRR |

P et

The Pennsylvania Department of Health has recently received the enclosed public

comments to the above-referenced regulations.

Sincerely,
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Elaine M. Terrell, MPH

Director, Head Injury Program
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This letter provides you with comments on the proposed regulations for the Head
Injury Program ("HIP") that were published in the May 22, 1999 Pennsylvania Bulletin.

As you know, my son Scott Sarubin is currently a client of the HIP.

Initially, I want to convey how grateful we are for the HIP and the difference it has
made in Scott's life. Scott suffered his severe traumatic injury in March, 1991. He
became eligible for HIP rehabilitation funding in September 1992. Scott suffers from a
number of problems dug to his head injury that diminished his cognitive abilities. Scott's
participation in the head injury rehabilitation program at Beechwood has transformed him.
When he entered the program, Scott was disoriented, unable to walk independently,
control emotional outbursts and panic attacks, stay focused on a task, follow a schedule,
initiate tasks of daily living, focus his attention or write. Since being in the structured,
therapeutic environment at Beechwood, he continues to learn compensatory strategies
which have had a significant impact on his ever-improving growth and capabilities.
Although Scott is still significantly impaired, he has learned to overcome many obstacles.
He was able to walk down the aisle with a cane at his sister’s wedding, recite a poem at
his cousin’s wedding, improve in his social interactions, begin relearning rudimentary
computer skills, complete activities of daily living, work in a sheltered workshop,
participate in a community learning workshop and become a valued member of his

community skills group.

In light of our experience, we have the following comments regarding the HIP
regulations. Qur comments fall into primarily two categories: (1) comments on how the
regulations can be improved; and (2) comments on whether any Department regulations
are appropriate, given the significant and fundamental policy decisions being considered at
the State level that may change the face of the HIP in the near future.

Our greatest concern is the inflexible one-year limit on rehabilitation services
proposed at section 4.6 of the regulations. If there ever was an example of why the HIP




should consider some exception to this rigid proposal, Scott is that example. If Scott's
services had ended after his first year, he would have developed to the point of requiring
assistance in areas of ambulating, activities of daily living, all areas of cognitive
functioning, socialization and vocational skills. We understand the desire of the
Department of Health (the “Department”) to provide benefits to as many individuals as
possible, but we cannot see the benefit of operating the HIP in such a rigid manner that it
would not take into account individual characteristics and progress of the clients beyond
one year. For that reason, we suggest a modification of section 4.6 that would allow for
an exception to the one year requirement if the client is continuing to make tangible
concrete progress in rehabilitation.

Our second concern is related to the first. We are pleased to see that there is a
two step appeal process for individuals who are denied or terminated from HIP
participation. However, given the strict one year limit for benefits that is proposed in
section 4.6, what sort of appeal is really available to an individual who is terminated after
one year of rehabilitation services? The regulation is not clear in this respect. We suggest
that section 4.10 explicitly indicate that an appellant may raise through the appeal
proceedings reasons why an exception to the one year rehabilitation rule would be
appropriate in that case. We suggest that this basis for appeal be specifically recognized in
the regulation at both levels of the appeal, i.e., the administrative review process and the
administrative hearing.

Our third concern relates to the lack of available alternatives for an individual that
is required to transition from the HIP. Based on the Department's current one year
rehabilitation requirement, many individuals who will be removed from HIP-funded
rehabilitation will be facing inappropriate placement in a nursing home or back in the
family home, neither of which generally provide the requisite combination of skills and
socialization necessary for a young adult who requires significant assistance and continued
rehabilitation and therapy in order to achieve his or her fullest potential. For example, to
date, there has been no appropriate facility available to which Scott could be transferred if
HIP rehabilitation benefits were no longer available to him.

We understand that the Pennsylvania Department of Public Welfare ("DPW") is
seeking a waiver from the Health Care Financing Administration in order to use Title IXX
Medicaid fundirg for head injured individuals, so that appropriate services and a proper
placement may be available for individuals such as Scott. We applaud these efforts by the
Commonwealth. However, we believe that these proposed regulations should not go into
effect until the waiver program is in place.

Sincerely yours,

1] > hv
Elayne Klein

ce: N08ea7 & 0yte eqee e,
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Erie, PA 16504 Sandusky o T,
Legal i
- A1)
. (4]

Dear Rep. Bebko-Jones,

In regards to our meeting on 2/25/99, here are the changes for the Proposed Rulemaking
in the Pennsylvania Bulletin (Vol. 29, No. 21), as it pertains to the PA Head Injury Program.
Included in this letter are my concerns. These proposals were brought to my attention by a
family member of one of my client’s and not the PHIP. As a Case Manager for MECA/UCP,
Inc., T have specific concerns regarding the program and funding issues. My goals are to find &
coordinate the best services in the area. Here are my concerns:

1.)  That the Head Injury Program (HIP) has not accepted any new applicants for
services in over one year. I receive phone calls from individuals, family members,

or other social service agencies, regarding the need for case manager or
financial assistance.

2.)  That there is no education or training sessions for case managers to attend to
improve knowledge and resource base. This would assist to generate new ideas or
to help other case managers with more difficult cases. By having contact
with other case managers we could get new information and assist each other
regarding services in a particuler arez.

3)  Duration of funding should be person specific. Based on experience with persons
who have suffered a brain injury, different people go through rehabilitation at a
different speeds. Some need more time to recover, but may require numerous
years of services before progress can be noted. One to two years are often not
enough time to realize full recovery.

4) Case manager should be reimbursed for travel time, especially those that cover

multiple counties or travel great distances. (Example: 1 have two clients which are
over 120 miles from my office, one in Clarion, PA & one in Beaver Falls, PA).

An Affiliate of United Cerebral Palsy Associations, Inc.
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5.)  Our agency has not been reimbursed for services for over 6 months (we have not
been payed for services from January, 1999 to present).

Eunclosed is a copy of the Proposed Rulemaking. Laura Eaton (Executive Director) and I
thought it would be a good idea for you to review these changes, to assist you in this legislation.

These concerns are addressed to maximize the services provided to the individuals and to assist
them in regaining their full potential.

Sincerely,

70%:4 Wibbaic,

James G. Williams, Jr., M. Ed.
MECA - Case Manager
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PROPOSED RU LEMAKING

- DEPARTMENT OF HEALTH

[28 PA CODE CH. 4)
Head Injury Program | -

The Department of Health (Department) pmpous to .

amend Part I-(relating to general health) by
Chapter 4 (relating to head injury program). Pmpo::s
Chapter 4 would set forth the rules and regulations
governing the administration of the Head Injury Program
(HIP). and describe the types of services available under
mgam The" mgnhhona being proposed would also
efine the eligibility critéria that must
ca.ntu for services and the scope of services available to
ehglhle apphmb In eddition, the proposed ngnhhom

ism which may be .

t:luedpby efor::‘:?pedd tlePTho poud
p or client 0! 0
chaptzrutom;uutfoﬁhh Annex A., P

‘A. Purpose of the Proposed Regulalmm
* 1. Statutory Background

- In 1985, the General Assembly passed lecmlahon wlnch

created & ’Statewide emergency medical services system.
This legislation known as the Emergency Medical Ser-
‘v:ees Act (uct) (35 P.S, §§ 8921-—6938), pmvided for an

cgm (:flenhng und to be funded
to be lcvwd on traffic violations.
'I'ho act further directed that 26% ofthe fund be allocated

to a Catastrophic ‘Medical and Rehabilitation Fund .

(Fund) for victims of trauma injuries to medical,
rebabilitative and attendant care services when all alters
native financial mm'cu were oxhausted. The Depart-
ment developed 1; for victims of head trauma
Dbased ob ﬂm Legu ative directive, and labeled the pro-
gram the "Head Injury Program.”

In 1988 ‘the General Assembly amended the act by the
act of October 21, 1988 (P. L 1055, No. 121). This
amendmeint modified the type of traffic violations for
-which a $10 .fine would be assessed and authorized the
Department to puioritize, by regulation, the distribution
of funds by classification of traumatic :mmy :

2, Interim Guidelines

Fonowmg the enactment of the act ‘the Department
that the size of the Fund would be inaufficient
Commmonsatth The Depertment. pereuded by Lagiste:
nw e ent, pers isle-

tive debate, traumatic brain x.qinry yictims andyadvoacy
organizations, decided to restrict acdess to
to victims of traumatic head injury. It used the Fund to
for services which were directly re

intended to administer the Fund: to pay, for services
provided to victims of traumatic head injury,-and de-

scribed the manner in which it intended HIP to operate.

These policies, however, were not intended to preclude
deve!opment of a program through further analysis bued
‘on sctual experiences the Department and agenciea in
other states encountered in alloutmg limited resources to
serve peopie wite have sustained Gadtatic iajuwies. T
this end, the De
interim policies with program regulatio

et b li-

tbeganplamtorepheethe.

" The Deputment appointed a Citizens Advuory Com-
:llme gh('ioun:mne ttee) to mt;\'e t:e el;itenm po:_mu and

vise the Department on evelopment of program
regulations. This Committee was composed of consumers
of services associated with traumatic injuries, and repre-
sentatives from the rehabilitation field. The proposed
ngtﬂatiom are a product of the Committee’s recommen-
dations to the artment, the Deparhnent’s experiénce
in administering the Fund and the Department’s assess-
ment of what program services best serve the Legislative
intent consistent w:t.h current fiscal constraints.
B. Summary of thc Proposed chulauoru

- The proposed regulations adopt some of the limitations
and restrictions lhat had been incorporated in the interim
guidelines, such' as restricting eligibility to individuals
who sustained traumatic braio injuries on or after July 3,

1985, the effective date of the act.’A brief deocnphon of
the proposals follows.

Section 4.1. Scope and purpose. ’

“This proposed ucﬁon wonld,.demibe the ehapur'
scope and purpose. -
Section 4.2. Definitions. :

This proposed section would define key phrases that

would a in the hhonn, such as - “alternative
ﬁmudpmms' “::Enam " and "tn\unatlc brain

injury”

Section 4.3. HIP nrmon and olucctms.

This proposed section, along with §-4.1 (nhtmg to ‘

800 and purpoae). -would broadly explain the manner in
PeHlPu nmandxtwonldchnﬁyhowandfor
whomﬂupngnmisto operate.

_ Section 4.4. Eligibility for services.

This proposed section would set forth’ e.hglbxhty munrlnp )

.for applicants’ to HIF, as well s criteria for

bility criteria for an applicant would be
as follows: (1) sustained .4 traumatic brain i m)ury on or .

services. HIP eligi

after July 3, 1985; (2) have been a resident in this
Commonwealth for 90 days at the time of the injury and

-at the time of application to HIP and have the intent to

maintain'a permanesit home in this Commonwealth for
the indefinits fitcre; (3) have exhsusted all alternative
financial resources to ray for services covered by HIP;
and (4) have reached 21 years of age.

ltupmpooedthatthel”nndbeuudto unlyfor
services to wduuhwhomzlyemofmandolder.
as individuals under 21 yeari.of age are currently
1o receive coverage for appropriate services from
Assistance and the Department of Education.

In addition to these criteria, specific conditions and
impairments are listed in the ptopooed regulations which

would exclude an otherwise-eligible applicant because
those conditions would impede an ual's parhc:'ﬁ:‘
tion in or benefiting from services HIP provides .

proposed regulations provide that the Department would
deem a client inehpble if that client lacks the potential to
benefit and to lm more independently as a result of the
services sought. This determination would be based upon
the recommendation of the client’s case manager and
other nenropaydxologscal evaluahons The Department

A l'
fhas cacrelaed it disi AC..‘.u suder soclion n‘\», (e

(35 P. 8. § 6934) by developing a program which mempu
topnonhzeﬁmdl:yfortho%-omwhohmﬂwabﬂny
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to progress in rehabilitation. It is_the - Department’s
position that the limited moneys available to it thmhsh
the Fund should be used to rehabilitate as many indi-
viduals as possible given its limited resources, rather
than to maintain a static number of persons with trau-
matic head injuries past the point where progress in
rehabilitation can be made by those.persons. .

This proposed section would also exclude from HIP an
applicant who fails to complete an assignment agreement
with the Department, assigning the Department rights of
future or expected monetary awards, accruing to the
applicant due to the applicant’s traumatic brain injury, to
cover the cost of HIP services provided. This lan
would permit the Department to recoup any improperly
spent funds, and to obtain some reimbursement for s

" spent on clients who might have initially had no alterna-
tive resources, but who have become eligible for those
resources durin% the course of services. Recouping these
moneys will enable the Departmeat to streteh er the
moneys available to it for this program and to provide
services to more eligible persons.

Section 4.5.. Payment for services.

This proposed section would state that the Department
will give written authorization to both the ‘client and
provider as to the specific HIP services for which a client
is eligible and the maximum funding available to the
client for those services. This proposed section would also
provide a list of conditions which may trigger termination
from HIP. For instance, HIP will pay for services until a
client: (1) exhausts the maximum funds available to the
client during a benefit year; (2) reaches the maximum
duration for HIP services; (3) 8 access to alternative
financial resources; or (4) undergoes.a chan i

the client’s clinical condition which affects fsé%bmq o

execution of a eervice plan. Again, the provisions will
enable the Department to prioritize need, and to provide
services to more individuals.

This proposed section would slso make clear that the
-Department has the right to choose subrogation to obtain
B:ymenn owed a client, This ability will enable the

partment to utilize existing funds for the benefit of
more clients.

*Section 4.6. Duration of funding.

This proposed section would set forth strict timhe limita-
tions for HIP funding. No client would receive more than
1 benefit year of rehabilitation. A benefit year would be
defined as 12 consecuiive monthe beginning on the date
that HIP services are initially ased for the client.
Case management services would be limited to 18 con-
secutive months. These durstional limits would represent
8 significant departure from past HIP practices. The 1988
policies under which HIP was instituted had mno
durational limits. Subsequent policies made known to
applicants, clients and providers included durational, lim-
ita of 2 years for rehabilitation services and a maximum
of 3 years for case management (also referred to as case

ination). The Department, however, believes that the
limitatioris in these &mpoled regulations are appropriate
based upon the numbera of persons potentially eligible for
HIP services'd '
maximum benefit. The Department also believes that
these limitations will, protect the fiscal integrity of the
Fund and HIPs abil{ty to provide services as many
eligible individuals as possible, during the window of

oyprrtunity, fay maximom henefit S O Jadividuals,

Data permining'to treatment of victims of head trauma.

reflect that the aversge client completes a postacute

uring a time when those services are of . particular case would not be permitted to

PROPOSED RULEMAKING

traumatic brain i:?ury rehabilitation program in 1
years. Thus, the 1-year funding limit is establishe
coincide with the needs of both existing and new cl
while operating within budgetary limitations. This
restriction should ensure that moneys will be avai
from the Fund 80 new victimg of head trauma wi
afforded an oepﬁportunity to receive services from w
they may benefit.

The proposed regulations also provide that the De
ment will give prior notification to all clients of H.
the date that their funding for HIP services will u
nate.

Section 4.7. Services eligible for payment.

This proposed section would describe the specific
vices covered by the categories of. services in |
(relating to services and objectives) and as ¢
categories are defined in § 4.2 (relating to definiti
This proposed section would also emphasize case may
ment as an important service to be provided immedi
upon a determination of eligibility for HIP. Case mas
ment requirements would emphasize, but not be lir
to, the development of a rehabilitation sexvice pla:
each eligible client. .

Rehabilitation services are designed to be part o
continuum of treatment with the goal of transitionir
individual to independent living in the individual's
or community; transitioning an individual to meani
activity or vocational training; and transitioning an
vidual to .appropriate living and- service arrangen

t

once the client has met goals established in
rehabilitation service plan. ’ :
. 'The case manager is required to have certain qual

tions under this proposed section: a minimum of 2 :
of experience in traumatic head injury case manager
at least a bachelor'’s degree in nursing, education, ¢
work, rychology or a rehabilitation field; and a In
edge of services and facilities available in the geogr:
area of practice. : ’ ]
Section 4.8, Rehabilitation service plan.

This proposed section would describe the develop
of a ul‘:Abilihtion service plan required for each ¢
and prescribe the elements which must be part of
plan. A rehabilitation service plan is a document
identifies the specific goals for the client’s rehabilit
and the expected time frames for the achievement of
goal. The rehabilitation service plac is of vital impor
in charting the client’s progress in meeting goals,

Section 4.9. Peer review.

This proposed section would describe the establish
of a peer review committee to conduct a review of sex
and rehabilitation plans for HIP clieats, The memb
the HIP Peer Review Committee ‘would be appoint
gerve 3-year terms. Members could not serve consec
terms. The HIP Peer Review Committee would
cases on a quarterly basis and, within 30 _days' ‘
review, prwile recommendations for all ongoing ser
Members of the Committee who would have a confl
interest if they would participate in the review

rticips
e Comp
tions ©

that review, The Department would notify
of .all actions n on the recomr
Sortin 410, Appe=t oo

This section would contain a two-tiered a
mM’m protects the interests of both appl
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and clients. The first level would consist of an internal

administrative review of certain HIP office decisions. The

second would involve a formal hearing procedure for
‘appeals of administrative reviews. -

An - applicant or client may first appul HIP office
decisions relating to eligibility for HIP services by, notify-

ing the Division of Special Health Care Programs (Divi--

gion) that the client is see an. appeal with the
Department. The Divigion would conduct administia-
hve raview, and a review of the averments and su

documentation provided by the applicant or client to
n te the determination.

The Division’s decision would constitute HIf’s final
determination, but not necessarily the final decision of
the De ent. An individual cou appeal the Division's
final determination to the agenﬁ ead by seeking a
.formal administrative hearing. The hearing would be
conducted in accordance with 1 Pa, Code Chapterl 33 and
35 (relating to documentary filings; and forinul
ings), excapt where those ruleg are inconsistent with tho
‘ tions. This second m m would be available

y_for appeals of decisions pertmnmg to eligibility for
services.

“If & hearing is sought, the agency head would dengnate
an impartial he officer to preside at a heari
' render a decui‘o:n%ued exclusively upon the
. mcord The applicant-or client or his representative wonls
required to appear at the hearing unless the hearing
oﬁoar finds he has good cause not to atteud Failure to do
#0 would yesult in dismissal of the appsal by the Depart-
ment with prejudice, Once a decmon made, a partici--
R::tmﬂnehuﬁnzmldﬁleabnefmthm agency
in which the icipant takes exception to the
hearing officer’s findings or conclysions. If no brief on
exceptions is filed within the time allowed, the hearing
officer'’s decision’ would become final. When briefs are
filed, the agency head would be required to consider the
brief on exceptions, review the record along with the
hearing officer’s decision, and .accept or reject that deci-
non‘l'hengcncyheadwouldbeuq to issue an
adjudication and order. -

The Depdrtment believes that this proeed\me offers -

a pbcanta and clients ample and-appropriate _opportuni-
ties to challenge HIP decisions in-w ich the mdmduah

may have a protected interest. At the same time

process will not unduly hinder the functioning of HIP

C. Affected Persons

The pmpooed regulations will affect mdmduab who are
enrolled or seek enroliment in HIP who: (1) sustained &
traumatic brain injury on or after Jaly 3, 1985; (2) have
been a resident in thia Commonwealth for 80 daya (both

_at the time of the injury and the time of application to
HIP), and have the intent to maintain a permanent home
in this Commonwealth for the'indefinite future; (3) have’
uhausted all alternative financial resources to pay for
services covered by HIP; and (4) have reached the age of
21. They will also affect service prmdem caring for the
individuals. |
D. Fiscal Impact
1. Commonwealth ‘ A

Implementation of the proposed regulations will entail
‘administrative costs associated with contract develop-
ment. data ana!ysu, fiscal monitoring and other program
activities, HIP doee cumventyy have suniler sdiabistrative
costs from cyrrent program.operations. These
regulntxons sre intended to channel the bulk of

2673

nonadministrative funding into services for clients who
mablehmkepmgmauamultolﬂmeumm

2. Political Subdivisions.
There should be no cost to political aubdmswm.
3. Private Sector.

HIP requires that pmden of residentia] rehabilitation
services are accredited by an lp ropriate National accred-
iting body as approved by th partment. Providers of
outpatient, day. or home and community-based services
must be accredited by an appropriate National accredit-
ing body as approved by the &;artment.

4. General Public

That porhon of the general ¢ suffering from trau-
matic head injuries, and their &mlheo, will be affected by
the adoption of these J)wpooed regulations. The restruc-
turing of priorities under theu proposed regulations will
undoubtedly remove funds from some clients currently
receiving moneys but who are not making rehabilitative

m with services provided with tliose moneys. These -

uals will be uquired to find other funding sources
for maintenance. The Limited funds available for HIP
Decessitate some realignment of funding, and section,
14(e) of the act provides the Dopamnent with the dhae
tion to make that realignment. )
B Paperwork chuutmcut: -

The Department will mqmre pxwxden to mbmit pen-
odic patient status reports. °

" Persons seeking to apply to HIP for thqmelm or
“others will be required to complete an npplmtmn and to
provide verifying docnmenuhon :

F Eﬂ'ectweneulSuMDm
.The pro, regulations mll beeome eﬂ'eetwe upon

llution of final-form regulations in the Pennsylvanio
ulletin. No sunset date has been assigned. The regula-

homwﬂlbownluahdonanongomgbuhbythe
-Deputman

. G. Statutory Autlwnty

Unde]r eec&:n 14(% of the ulg:::' thehl?:eparhnenthu
reasly authorized 1) ons prioritiz-
g: dntxyihuhon of moneyx:':n the Fun u? clnnﬁutwn of
traumatic injury. |
H. Regulatory Review

Under section 5(s) of th§ Regulatory Review Act (71

P. 8. § 745.6(a), on April 27, 1999, the Department sub- -

mitted 8 copy -of these pmpoud
- Independent lato
to the Chai

and Human

regulations, to the
Review Commission (IRRC) and
rsons of the House Committee on Health
rvices and the Senate Committee on Public

Health and Welfare, In addition to submi the .
posed regulations, the Department has PM

- and the Committees with & copy of a detailed

Analysis Form prepared by the ent in complisnce
with ‘Executive Order 1996-1 gulatory Revisw and
Promulgation.” A copy of this material is avalablc to the
_public upon request.

I has objections to any portion of the pmpaed
lﬂc it will notﬂ’y the Department by July 8,.1999.
The nohﬁcahon shall s the regulatory rcview crite-
ria which have not met by that po The
Regulatory Review Act apecifies detailed procedurea for

yeview poiue b Linui publication ol the n,guxahuxw, by hn.

Depuhnent,th General blynnd Govemoro
raised,
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1. Contact Person

Interested persons are invited to submit written com-
ments, suggestions or objections regarding the pmgud
regulations to Elaine M. Terrell, M.P.H., Director, Head
Injury Program, Division of Special Health Care Pro-

, Room 724, Health and Welfare Building, Harris- -

grams

burg, PA 17120, (717) 772-4959, within 30 days after
publication of this proposed rulemaking in the Pennsylva-
nia Bulletin. Persons with a disability who wish to submit
comments, suggestions or objections i

] regarding the pro-
. posed regulations maay do so by using V/TT (717) 783-

6514 for speech and/or hearing impaired persons or the
Pennsylvania AT&T Relay Service at (800) 654-5984 {TT}].
Persons who require an alternative format of this docu-
ment may contact Elaine Terrell so that necessary .ar-

rangementa may be made. . L

ROBERT S. ZIMMERMAN, Jr.,
. ' Acting Secretery
Fiscal Note: 10-129. (1) Emérgency Medical Ope:
Services Fund; (2) Implémenting Year 1998-99 m«;‘:&
{3) 1st Succeeding Year 1959-00 is Unknown; Suc-
ceeding Year 2000-01 is Unknown; Srd Succeedif Year
2001-02 is Unknown; 4th Succeeding Year 2002-03 is
Unknown; 5th Succeeding Year 2003-04 is Unknown; (4)
1997-98 $4.000 million; 1996-97 $3.364 million; -1995-96
$4.197 million; (7) Catastrophic: Medical and Rehabilita-
tion; (8) recommends adoption. Sufficient funds are avail-
sble in this program’s budget to cover the increased
- administrative cost of these regulations. Future year costs
are unknown because they are dependent on the number
of appeals that come before the Department. .
’ AnnexA |
TITLE 28, HEALTH AND SAFETY
PART 1. GENERAL HEALTH
CHAPTER 4. HEAD INJURY PROGRAM

Sec.

41, Scope and purpose.

42. D.ﬁnmuu.w

43. HIP services ang oljectives. *
44.. Eligibility for services,

44. Payment for sarvieas,

19 e, ligtbe for ymeat.

7. 3 L) t.

4.8, Rehabilitation urviap- plan.
‘4.9, Poer review,

4.10. Appeal procsdures.

§ 41. Scope and purpose.

This chapter establishes standards for the Department
to administer the Fund to provide rehabilitation seryices,
facilitated through case management, to persons whe
incur a traumatic brain injury. : .

§ 42, Definitions.

The following words and terms, when used in- this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

Agency head—The Secretary or a deputy secre
deex‘:natedbyﬁieSmtam S p“ tll'.V

Alternative financial resources—

(i) Income (including income from sasscts and public
benefits). ) '

(o Cowrt awards and soviunce vl lausn's,

(iii) Funding from other State or Federal
including Mlxinid, Medicare, Social Security Eﬁ bility

* thro case man ent, for
. auth:ﬂ'lul paymenmugh HIP..

PROPOSED RULEMAKING

Insurance (Title 1I), Supplemental Security Income (Titl
XVID), veterans’ benefits and workers’ compensation insur
ance, ‘ :

(iv) Other funds or services which are available to th
applicant or client by virtue of experiencing a traumati
brain injury. . .

Applicant—An individual for whom an application fo
enrollment in HIP js submitted to the Department.

Case management—The planning, coordination and s«
curing of services determiged by the Department to b
necessary to assist the client in obtaining required ee:
vices. :

Case manager—The individual approved and assigne

- by HIP to provide case management for a client.

Client—An individual enrolled in HIP.

Day services—Nonresidential services intanéed to ip
prove the cognitive, behavioral or functional abilities ¢
the client through therapeutic intervention and supe
vised activities which are provided at a ‘facility on »
outpatient baasis. . ‘

Department—The Department of Health g the Cor
monwealth. . A -

Division—The organizational unit, within the De
?he;t, baving responsibility for the administration of 8

igibility—Determination by the Department that

A applicant or client raay. receive services.

- Exhausted—The  point at which alternative financi
resources for a HIP funded service required by .
applicant or a client have been applisd for and be
denied or fully utilized. : . _
FFland-Thq Catastrophic Medical and Rehabilitati
und,
HIP—Head Injury Program—The traumatic brainp !
jury program of the Department. .
.HIP Peer Review Committee—A committee, composed
professionals and organizations offering rehebilitati
services in this Commonwealth to persons with traume
brain injury, whose members are appointed by the 1
partment to reviéw rehabilitation plans servis
offered’ to clients and to recommend actions to impre
services. Y- - 4
HIP services-—Rehabilitation services, . facilitat
ich the Departm

Home facilitation—A formal rehabilitation progr
which . provides a community reentry specialist in
client’s home to continue therapy learned by the cli
and to assist the client in the practice of techniques
strategies for living independently. )

Peer review—A review of services and rehabilital
service Elom for .clients conducted by the HIP [
Review Committee for the purpose of advising the
partment on best practices to be followed in offer
services to clients,

Provider—An individual, organization or facility de
ering services to clients pursuant to contractual ag

ment with the Department.

Rehabilitation—Providing to' a client who has -
gressen W o postacuie piiuse of bduleiy L. wlin T
a coordinated manner, services deemed appropriate to
needs of the client to improve health, welfare and

PENNSYLVANIA BULLETIN, VOL. 29, NO, 21, MAY 22, 1999

i



Gl ..4:*_ TR ~ T

.goals -to be achieved and expected time

"we
.
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mln.ah&n of the client’s maximoum phyuical, cocial,
chological and vocational potcnhnl for useful and p
tive activity:

(i) Thi;el nex-;m:e:l inclnd:h cuemmanuzement
neuropsychological evaluation, physical therapy, occupa-
tional therapy, speech. or language therapy, behavior
management and psychological services whn:h may m-

‘clude coguitive remediation.

(ii) These services shall be provided or their provision

shall be supervised by a physician or other appropriate
Depmm to -

health professional who contracts with th
provide these services.

Rehabilitation service plan-—'l‘he wntten plan devel
oped by the rehabilitation provider in eolhbonbou with
the clieat and the case manager, whnch outlines specific
achi feach goal. Th fi f goals ah‘:l{

evement of ea ¢ primary focus o
be progression toward a higher level of functioning to
enable tranafer of the chent to a less restrictive environ-
ment.

Sccmlary——'rhe ‘Secretary of the Dopartmcnt.

Subrogahon—-'l‘he Department’s t to seek reim
bursement for payments made on h&?lf of a client Bom
an insurer which may offer coverage to the client or from

- the procgeds of litigation aris outofﬂmeininrywhmh'

uahﬁed the individual for enrollment in HIP,

"Traumatic brain injury—An insult to the bmn, not ofa
degenerative or congenital nature, caused by an external

physical force t.hat may produce a dumnnhed or altered’

state of consciousness, which results in impairment of

cognitive abilities or ical functioning or in the distur
bance of behavioral gb’e‘moﬁonal functioning. Thess im-.

pairments may be either temporary or permanent and
cause 1 or total functio dmbnhty or pcyuhosooal
maladjustment.

$ 4.8. HIP services and objectives.

(a) 'l‘he Department wxll administer the Fund t.hrough

(b) The. Depnrtment will use the Fund to pay for HIP

services to assist clients in meeting the goals embhlhod
in their rehabilitation service plans.

*(c) Subject to the avﬁhbnhty of moneys from the Fund,
and restrictions in §§ 4Band46(nh topaymentfm'
services; and duration of funding), the Department will
use the Fund to pay for clients’ HIP -emcu which would
not otherwise be available to clients with traumatic brain

injury who have exhausted alternative financial re-
sources,

(d) Services desi ;n by the Depari:nent to be
funded through HIP are hmted to postacute traumatic
brain injury rehabilitation services,

§ 4.4. Ellg'lbﬂlty for services,

(a) Conditions. Except a3 otherwise sét forth in tlns
sechon, the Department will deem an applicant ehgxble
for HIP services only if the following are satisfied:

1) Tho applicant sustained a traumat\c bum injury on

ora after July 3, 1985.

(2) The applicant has been a resident in this Common-

' wmlt’h for 90 cansecutive days at both the time of injury

aud the tiac of applicaiion to HIF, and dewonstauies tae

mtenttommtamapemmthommthu(}ommon- :

wealth for the indefinite future,

' pracludo an individu,

. applimt’s condition, which makes the

. behalf of

(3) The applicant exhamtod ell alternative financial
resources to for services covered by HIP ‘as deter-
mined in accordance with HIP financial ehgibihty crite-
ria.

(4) The applicant is 21 years of age or older.

() Eligibility. The Department will deem an applicant
eligible for HIP. services only if it determines upon
the case manager's recommendation and other

- meuropsychological evaluations as deemed appropriate by

the Department, that the applicant has the potential to
benefit from the services and to live more ndently
as a result of the services,

(c) Ineligibility due to impairment. The Department.
will deem an applicant ineligible for HIP services if the
pro licant’s impairment is the mult of one or more of the
following conditions:

(1) Cognitive or motor dysfunction related to congenital
¢r hereditary birth defect.'y‘ ne

(2) Putative birth trauma or asphyxia neonatorum

_ (hypoxic-ischemic-encephalopathy).

{8) H, eneealothnmlatedtotu ti
mjypoxic.phpay umatic

(©, Siguificast Zrezisiog paychiatric, organic or de-

generative brain
(5) Cerebral vascular aec:denb.

(8) Spinal cord nuunqo in the ab.enee of tn\unahc
brain i u\)ury

@ Ineligibility due to symptoma.

(1) The Department will deem an apphclnt mehgible
for HIP services if the applicant’s condition mamfeah one
or roore of the followmg symptoms:

(i) Comatose eondmnm wlnch preclud'e partu:xpahon in’

HIP services.

(ii) Symptoms of a\ncxdd bdmnor homicidal behavior,
potenti harmful

participating in HIP services.
(2). An applicant may mpply to HIP at any time the
applicant ineli-

S:,bl‘ for HIP services, changes and a pew eligibility
tammahon will be made.

() Assig ment. The Department will deem
an apylicant in le if the apphunt or legal guudnan
fails to eomplou an assignment agreement with the
De ent which, condlhoned upon the applicant’s en-

ent in HIP, would assign to the Department rights of
future or expected court awards, insurance settlements or
other proceeds, which are determined by the De;
to have eccrued to the applicant as a result or by virtu
of, the applicant’s traumatic brain injury, up to tho
amount € ded by the Department for HIP services on
:g:nmdmdual at the time the award is made.

(D Notification of eligibility. The Department will nohfy
an applicant, in writing, of eligibility for HIP services
within 30 days from the date of receipt of a compktc
application.

~ § 4.5. Payment for ofrvieu.

{a) The Department will gwe vrntten authonuhon. to
the client and to the BIP services for
which the cllent is eligi le the mnmum available

finding and time Yonite for thrns rore

" (b) The cm:hunt will authorize, payment for HIP

services for besed on funding availability. Appli-
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cants for whom moneys are not available will be placed
on a waiting list maintained by HIP so they may be
notified when funding becomes available, at which time
they may reapply. .

" (¢) The Department will not

HIP to B;y for services to ad
prior to

ide funding through
conditions existing

traumatic brain injury. |

(d) The Department will not p;wido funding throu

h
- HIP to pay for services available through other publicgly

-

rehabilitation service plan for the clien
(relating to rehabilitation service plan). -

(g) The Department may seek reimbursement for pay-

es on behalf of a client from an insurer .-
which may provide coverage to the client or from the
proceeds of litigation arising out of the injury which led to
eligibility for enrollment in HIP.

§ 4.6. Duration of funding.

rtment will conduct evaluations to deter-
mine an applicant’s initial eligibility and a client’s con-
tinuing enrollment in HIP. .
(b) The Department will provide funding for reliabilita-
tion services for no more than 12 cohsecutive months,
(c) The Department will provide funding for case man-
agement services for no more than )
(during 12 months of rehabilitation -and 6 montha of
transition out of rehabilitation) from the beginning date
of the client’s enrollment in HIP.

(d) The Department will*notify an applicant of these .
it accepts the applicant as a

ments it m

maximum time limits when
client,

§ 47, 8ervices eligible for payment.

The Department will pay for the following services for
clients: T

(1) Auessme.nu. Assessments. shall include neuropsy-
chological and functional evaluations as deemed

funded programs,

(¢) The Department will coordinate HIP with other

ublic and private programs, to assist clients to access

nefits for which they may be eligible.
(f) The Department will continue to pay for HIP ser-

" vices for a client until one of the following accurs:

(1) The client has reached the goals established in the

client’s rehabilitation service plan.
(2) The maximum funds available for allocation to the

client are exhausted.

(3) The maximum duration for services has been
reached in accordance
funding).

{4) Alternative financisl resources or other services
Jbecome available.

(5) The client’s condition deteriorates so that the client

PO

is inelngible under § 4.4(b) (nhﬁnf ‘to eligibility .for
services), t a
t under § 4.8

or it is no longer feasible to im

(a) The De,

neces-
sary by the Department for determining eligibility for
rehabilitation services. -

(2) Rehabilitation service plan. Development of & reha-
bilitation service plan for each client as provided for in
§ 4.8 (relating to rehabilitation serviée plan),

{3) Cust managemeni services. HIE will approve the
assignment of each client to a case manager who has a
minimum of 2 years experience in traumatic brain injury

,with § 4.6 (velating to duration of

18 consecutive months

~ PROPOSED RULEMAKING

case management. Case management services include
following activities by the case manager:

(i) Collaborating with the rehabilitation provider,
client and the client’s family in the development of
rehabilitation service plan.

(i) Assisting the client in gaining full access tc
services from which the client may benefit and for w
the client may be eligible. B

(iii) Monitoring the client’s progress with reapect tc
rehabﬂitaﬁonr:‘wice plan and making modification

iv) Providing up to 6 months of follow-up case 1
agement upon a chpent‘s completion of rehabilitation.

(4) Rehabilitation services. Residential rehabilits
services shall be provided by licensed facilities accrec
by an appropriate National accrediting body as appn

by tbep arfment. Ouzlat;;nt. dgsd-né? home-b

rehabilitation services sh facilitie
providers accredited by an appropriate National acer
ing body &s approved by the Department. Example
these services include m,fpllowmg:

() Helping a-client develop behaviors thet enable
client to take reaponsibility for the client’s own act

i) Facilitating a client’s successful community ints
tion. . -
(iii) Assisting the client to accomplish functional
comes at home and in the community. - .
(iv) Teaching the client skills to live independently.
(v) Supervising a client living in a home se

- through the following:

(A) Home facilitation.

(B) Oognit.ive remediation.

(©) Life-skills coaching. o

(vi) Assisting the client in maintaining independ:

(vii) Providing transitional living services to assis
client with community reentry skills..

§ 4.8. Rehabilitation service plan.

(a) The rehsbilitation provider, the case manager
client and, as ap r:ﬁ\riate, the client’s parent, ,f“"ﬂ“
representative, '& jointly develop a rehabilitation
vice | using forms and procedures ?rowded by
The rehabilitation %ider shall submit the rehab
tion service plan to for approval within 30 days
the date the client is enrolled in HIP. St

() The rehabilitation service plan shall state the
cific goals to be achieved and expected time frame
achievement of each goal. The primary focus of goals
be progression toward a higher level of functionis
enngle transfer of the client to @ less restrictive em
ment. The service plan shall also specify the fol'lv

(1) Services determined necessary to attain the ag
upon goals.

(2) Beginning and ending dates of each service.
(3) The terms and conditions-for senriegdelivery.

(4) .The specific responsibilities of the client, case,
ager and service provider relative to implementati

ench earrice

_ (5) The extent of financial. responsibility of the ¢
HIP and any third party.
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() The (Serice plan shall in;lud:l' a meegun and
schedule uarte oW TOEIees
towprdame:pedﬁedm e eranstm e .

(d) Modifications to the service plan shall-be made
concurrent and consistent with the scheduled evaluation

of progrees towards the specified goals.
§ 4.9. Peer review. . ]
(a) Purpose. The Department will appoint a HIP Peer.

Review Committee to conduct.a review of services and
rehabilitation service plans for HIP clients. The HIP Peer
Review Committee shall advise the Department on best
practices to be followed in offering srvices to clients, -

(b) Procedures. . . .

(1) Members of the HIP Peer Review Committee shall
be appointed to serve terms of 3 years. Members may not

serve consecutive terms. :

(2) The HIP Poer Review Committee shall review client
progress on & quarterly basis,

(8) Within ‘30 ds

HIP Peer Review Committes, in writing,

recommendations to the Department for all ongoing ser-:

(4) A member of the HIP Peer Review Committee may

no&&uﬁl:ipata in a review conducted by the Committee
W resents s conflict of intérest for that member.

xamples of conflicts ‘are participating in a review con-
du by the Committee for one of the following:

() Aservics provided to a clisnt of that member or that
member’s employer. . ‘

(ii) A person who is in the immediate "of the

(5) The Department will notify the HIP Peer Review
Committee of any actions taken on the
of the Committee. .

$ 4.10. Appenl procedures.

" (a) Administrative review. .

(1) Aq applicant who is dissatisfied with a HIP eligibil-
ity determination may file a request for an administrative
review, o ' - -t oo ) .

" (2) The ipplicgnt or client shall file a request for an
administrative review with the Division within 30 calen-
dar days after the mﬂm of the detertaination, The
request shall state the ing: ‘ )

() Why the applicant or client disiigrees with the HIP

determination.

(ii) The relief that the applicant or client seeks. The
request shall include specific averments of fact and
‘supporting documentation establishing that the applicant
or client has cause for review. The Division will not
consider requests which'do not include specific averments
of fact and supporting documentation. ) .

{8) The Division will review the re;ﬁe;t. for an sdminis-
trative review and may reconsider HIF's -determination.
The Division will provide written notice to the applicant

or client: as to the outcome of the administrative review.

() Administrative hearing. o
{1) Tbe Division wili advise the applicant or clicni of
the right to a an adverse igion relating to
eligibility for services, )

after it completes its review; the .
nhnlfwwide.

recommendations -

~ sentative,
" out good cause, as determined by the hearing officer, the

(2) The applicant or client may file the appeal with the
agency ha?lp within 15 days {f the mfﬁg of that
decision. -, : -

(3) If an appeal is filed an edministrative hearing will
be scheduled. mlagency head shall designate an impar-
tial hearing officer to preside at the administrative
hearing. The hearing officer shall conduct the administra-
tive hearing in accordance with applicable provisions of
1 Pa. Code Chapter 35, Subchapter E (relating to presid-
ing officers). . o

(4) Within 10 days of the receipt of the appeal, the
containing the Sligibiity Aetermination for that appiicant
containi eligibi o ation t applicant
or client. .The bearin;yoﬁéer shall, within 6§ days of
receiving the file from the Division, notify the applicant
or client of the following: - : :

(i) The time*and place fur the hearing.

(ii) The applicant’s or client’s right to:

{(A) Appearin person at the hearing. )

(B) Represént himself, or be represented at the heari
by an amm; relative, friend or another person oﬁg
applicant’s or client’s choice. = © ~

_(C) Present oral and documentsry evidence, witnesses
and arguments to support his position.

(D) Request a subpoena from the heari
Rroduction of or sppearance of witnesses at the

(E) Be provided, upon request, with the mames of
witnesses who will be present t the hearing, -

(F) Refuts testimony or other:evidence, and confront
and question adverse witneases. ‘

(G) Examine prior to and during the hearing, docu.
mumdrm‘:ds which are or will -be presented to
support the Division’s decision. ° .

(6) If the applicant or client, or that individual's repre-
mﬂ"u at the schedidled hearing with-

appeal shall by dismisséd with prejudice.
- {6) An applicant or client may withdraw the appeal at
anytimoha&nadecilionhma_debythéh ing officer.
This withdrawal shall be in writing and di

hearing officer. . .

(7) The hearing officer may order an independent
madical assvasment or professional evaluation of the
applicant or client peiformed, by a HIP service provider at

s expense, . - .

(8) Fo\lawinf the receipt of evidence and mhmoné or
in Heu thereof; & atipulation of facts, the hearing officer
shall afford the parties the opportunity to submit a
written brief, .

(9) The hearing officer shall, in writing, by certified

’ by
mail, notify the applicant or client, or representative of

that ‘person, of the hearing officer’s decision within 45
days ;’fetcr the record is closed. _ '
(¢) Hearing decisions. '
(1) The bearing officer shall render a decision based
exclusively on the hearing record. This deciaion&nll

consid a proposed report as defined in 1 Pa.
§% 85.202--35.207 ) '

{£) ‘The hearing oliicer shail submit the heariug record,
whichnhallhdudeaverbnﬁmhgscﬁptorneqxdhgof
testimony, exhibits submitted during the'hea;mx and

3 4
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papers and requests filed in the proceedings, to the
sgency head along with the hearing officer’s report.

(3) A party to the administrative hearing may appeal
th':h p}: o muport.bwi}hin 30 days aﬁermbeti:g served
with i ing 8 brief on exceptions wi e agency
head. Unless a files a brief on exceptions with.i? the
time allowed, the hearing officer's decision shall become
final. If a brief on exceptions is filed, the sgency head will
review the hearing officer’s decision and the record ‘and
the agency head will jssue an adjudication and order.

(4) The rules in 1 Pa. Code Part II (relating to general
rules of administrative practice and procedure) a; to
appéal procedures under this chapter except whea -
sistent with this chapter. |

" [P, Dec. Ne. 95810, Filed for public iaspection May 21, 1999, 900 a.:)

FISH AND BOAT
COMMISSION

[58 PA. CODE CH. 117}
- Boat Rental Business

The Fish and Boat Commission (Gommis‘aion),pmm. ..
N ‘.

to amend Chapter 117 (rehﬁx:.gh to boat rental
neases). The Commission {s publi

as a notice of proposed rulemaking under the authority of
30 Pa.C.S. (relating to the Fish and Boat Code) (code).
‘The proposed amendments relate to livery operators. .

A. Effective Date

The proposed amendments, if approved on: final
rulemaking, will go into effect on January 1, 2000, or
upon publication of an order adopting the amendments in

the Pennsylvania B{dktin, whichever occurs later.
B. Contact Person '

For further information on the gropoaod changes, con- .

tact . John F. Simmons, Director, Bureau of Butmg and
Education (717) 657-4638 or Laurie E. Shepler, Assistant
Counsel, (717) 657-4548, P. 0. Box 67000, Harrie

PA 17106-7000. This proposal is: available .elec-
tronically through the Commission's Web site (http/
www.fish state.pa.us). :

C. Statutory Authority

The proposed amendments are published under fhe
statutory authority of section 5122 of the code (relating to
registration, licenses, permits, plates and statistics).

D. Purpose and Background

The pro amendments are designed to update,
modify and improve Commission regulations relating to
boat rental businesses. The s purpose.of the pro-
posed amendments is described in more detail under the
summary of proposal. Prior to consideration by the Com-
mission, the Commission’s Boating Advisory Board. re-
viewed the propossal and recommended that the Commis-
sion approve the publication of & notice of proposed
rulemald eonuinﬁug these changes. oo

F. S'A.U:}u(u:v of Propesul
At its July 1998 meeting, the Commission adopted a

regulation that requires. operators of personal watercraft
to obtain and carry a Boating Safety Education Certifi-

- Commi

ing these amendments

PROPOSED RULEMAKING _

cate when operating their craft. The regulation al
authorized and dirécted staff to prepare guidelines th
would provide for the issuance of temporary certificates
operators of rental boats and purchasers of new boat

Currently, the Commiasion’s tions require rent
businesses to keep records, ide equipment and ma
a safety presentation prior to a rental To ,;m@e:
manage the issuance of temporary certificates by liveric
the Commission must identify these businesses and pi
vide an enforceable mechanism to provide terms a
conditions for the operators of the liveries. The co
authorizes the Commission to promulgate special pror
sions applicable to operators of boat liveries, and t
on proposes to exercise this authority by requ
ing that most active liveries receive an annual live
operator’s permit.

The Commission proposes to amend Chapter 117
replacing it in its entirety to read as set forth in Annex

F Papérworh

The proposed amendments will skightly. increase pap:
work in that boat liveries will be required to apply f
and the Commission will provide, annual livery operato
g:mits. The recordkeeping requirements for boat liver:

ve not changed.

G. Fiscal Impact

The proposed amendments will have a slight fis
im) on the Commonwealth in that the Commissi
will incur nhﬁvel‘y modest costs associated with printi
the livery operator’s permits as well as posters and ot}
written educational materials. There are currently o
about l(:o boat- h\tv:.ne:h i:li this Co:lv.monmlﬂl. !
Commission estima at its annu inti te
oets wil b lovs e 83,000, Bducational materiils to
supplied to- the liveries will cost the Commission
additional $1,000 per year. The eod amendme:
also will have .2 niinima} fiscal impact on the priv:
sector in that livery operators will incur modest costs
;gglying for the permits. There is, however, no permit §

mpoled amendments will impose no new costs
polil subdivisions or the general public,

H. Public Comments

Interested persons are invited to submit written o
ments, objections or suggestions about the propo
smendment? to the Executive Director, Pennsylvanis F
and Boat Commiseion, P. O. Box 67000, Harrisburg,

-17106-7000, within 30 days after publication of this not
in the Pennsylvania Bulletin. ents submitted
facsimile will not be accepted.

“regulations@fish.state.pa.us” A subject heading o
nosal and a return name and address must

. Comments also may be submitted electroniuniy
p be
cluded in each transmission. If an acknowledgment

" electronic comments is not received by the sender wit

2 working days, the comments shiuld be retransmittet
ensure receipt. .
. PETER A. COLANGELX

Exgcutive Dire

Fiscal Note: 48A-80.(1) Boat Fund; (2) Implemen'
Year 1999-00 is $2,000; (3) 1st Succeeding Year 200(
o0s $2,000; 2nd Succeeding Year 2001-02 is $2,900;‘
Succeeding Year 2002-08 is $2,000; 4th Suoceec_lmgn !
2003-04 is $2,000; 6ih Luscpeding Yuir 290 50 st
(4) Fiscal Year 1998-99 $n/a; Fiscal Year 1997-98 §
Fiscal Year 1996-97 $n/a; (7) General Government Op

tions; (8) recommends adoption. .
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Reguiation 10-120 No. 2034 Head ifjury Program, DOH

The definition of "neu

ropsychologist,”
Facilities (CARF) 1990 Medice! Reha

human behavior as it relgtes {0 the

Original: 2034
Bush

i

as found in the glossary of the Commission on Acoreditation of Rehabilitation
ilitation and Standards Manual raads as follows:

"A professional psychotogist who & cspdnolplesonmmontmdlntmemlonmwonmmnﬁrcstwyof

neuropsychologist is a doctoral-level
demonstrated competencs in the

practios of psyohology.”

| and abnormal functioning of the ceniral nervous system. A
ogy provider of diagnostic and imtervention services who hes
oatlon of such pmupmnnﬂ meets spplicabie legal requirements for the

oy et G
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DEPARTMENT

OFFICE OF LEGAL COUNSEL

TO: John Jewett| Rsgulatory Analyst
IndépendentiRegulacory Review Commiesion

Phone Numbed = ( 717) 783 3475 5
Fax Number:| |  ( 717) 7783 2664 e W
; ..
Tanmya Leshkq - LB
FROM: Asgistant Conpsel Z o
! Office of Legal Counsel TL
Phone Numbeg: ;|  (717) 783-2500 |
Fax Number:} - (717) 705-6042 °
: i
DATE and TIME: Jqly 20, 1999 10:10 a.m.

NUMBER OF PAGES (inc 2
If you do not receive entire
MESSAGE:

§

: (3]
Hocument, please contact my secretary, Karen. Thank You.

The information contained in this facsilnile message is intended onty for the personal and confidential use of the designated
recipieni(s) named sbove. This may be an atrorney-client communication, and e such, is privileged and confidential,

1€ the reader of this message is not the 4 recipient or an agent respbnsidle for delivering it 1o the intended recipient, you
wra hereby notified that you have received this document in ervor, and thet sny review, dissemiaation, distribution, or copying of
his messags is strictly prohibited. If ybu have recetved this communication in error, please notify us immodiately by wlsphone
and retumn the originel measage o ve By mail, Thank you.
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Yardley, Pennsylvania 19067
Telephone (215) 295-7650

Jeanne Downey, M.S.

Team Leader of Rehabilitation
Saint Vincent Health Center
232 West 25 St

Erie, Pennsylvania 16544
Telephone: (814) 452-5000

Ms. Ruth E. Granfors

Kirkpatrick & Lockhart LLP
Payne-Shoemaker Building

240 North Third St

Harrisburg, Pennsylvania 17101-1507
Telephone: (717) 231-5835

Donald W. Marion, M.D.

Professor of Neurological Surgery
Director, Brain Trauma Research Center
UPMC Health System

200 Lothrop St, Suite B-400

Pittsburgh, Pennsylvania 15213-2582
Telephone: (412) 647-0956

Gene Bianco, President/CEO
Pennsylvania Association of PARF
Rehabilitation Facilities

2400 Park Dr

Harrisburg, Pennsylvania 17110
Telephone: (717) 657-7608

Erie, Pennsylvania 16505-3447
Telephone: (814) 833-0647

James G. Williams, Jr., M.Ed.
MECA Case Manager
MECA United Cerebral Palsy
3745 West 12" St

Erie, Pennsylvania 16505
Telephone: (814) 836-9113
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ASSOCIATION

416 Forster Street » Harrisburg, Pennsylvania 17102-1714 ¢ Telephone 717-232-3817 ¢ Fax 717-232-7294
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June 22, 1999 A

e (&

ks S (<
Elaine Terrell, M.P.H. g::ﬁinal‘ 2034 o -
Director Head Injury Program ces Harris A
Division of Special Health Care Programs Smith B Th
Room 724, Health and Welfare Building i]i e:; ; t s

. a am
Harrisburg, PA 17120 Sandusky
Legal

Dear Ms. Terrell:

On behalf of the Pennsylvania Psychological Association (PPA), I
am responding to the draft regulations which were published in the May
22 issues of the Pennsylvania Bulletin.

PPA commends the Department of Health for the work it has done
in this area. Under the definition of “rehabilitation” section (ii) we
suggest that the Department of Health can enumerate the professionals
who can supervise these services so that it specifically includes
psychologists.

Our major comment, however, is that there does not appear to be
any provision in the regulations to give incentives to rehabilitation
centers for cost-efficient outpatient services. It may be more prudent to
establish a monetary limit, as opposed to a time limit, for these services.

Thank you for you consideration of our views.

incerely,

Gorermment Relatrns Consultant

Susan M Shapaman. ).B

amuel Knapp: Ed.D.
Professional Affairs Officer

!
!
[
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Telephone: (814) 452-5000

Ms. Ruth E. Granfors

Kirkpatrick & Lockhart LLP
Payne-Shoemaker Building

240 North Third St
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Telephone: (717) 231-5835

Donald W. Marion, M.D.

Professor of Neurological Surgery
Director, Brain Trauma Research Center
UPMC Health System

200 Lothrop St, Suite B-400

Pittsburgh, Pennsylvania 15213-2582
Telephone: (412) 647-0956

Gene Bianco, President/CEO
Pennsylvania Association of PARF
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2400 Park Dr
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Telephone: (717) 657-7608
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Telephone: (717) 564-9200)

Margaret E. Reidy, M.D.

Director, Brain Injury Services
Medical Director, UPMC
Rehabilitation Hospital
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Pittsburgh, Pennsylvania 15217-1350
Telephone: (412) 420-2345

Samuel Knapp, Ed.D.

Pennsylvania Psychological Association
416 Forster Street

Harrisburg, Pennsylvania 17102-1714
Telephone: (717) 232-3817
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Mr. Robert E. Nyce G b
Executive Director ER :
Independence Regulatory Review Commission
14th Floor, Harristown I1
333 Market Strcet
Harrisburg, Pennsylvania 17101
RE: Proposed Regulations
Head Injury Program
No. 10-129
Dear Mr. Nyce:

The Pennsylvania Department of Health has recently received the enclosed public
comments to the above-referenced regulations.

Sincerely,

BQN( H~w/r19« |

Elaine M. Terrell, MPH
Director, Ilead Injury Program
Division of Special Health Care Programs

EMT:cas

o
Enclosures

Pennsylvania Department of Health P.O. Box 90

Harrisburg, PA 17108
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June 21, 1999

Elaine M. Terrell, MPH

Director

Head Injury Program

Division of Special Health Care Programs
Room 724, Health & Welfare Building
Harrisburg, PA 17120

Dear Ms. Terrell:

The Pennsylvania Association of Rehabilitation Facilities (PARF) has solicited comments and
conducted a review of proposed regulations for the Department of Health Head Injury Program.

The proposed regulations have received an endorsement by the PARF Head Injury Committee
subject to review of member comments. Attached are comments on the proposed regulations
published in the Pennsylvania Bulletin on May 22, 1999.

We look forward to working with the department in developing final form regulations. Thanks
again for your invitation to participate.

Sincerely,

It

Gene Bianco
President/CEO
Attachment

The @.4bilir_~. Assocration



J)ﬂR Pennsylvania Association of Rehabilitation Facilities
2400 Park Drive, Harrisburg, PA 17110

Phone: 717/657-7608 * Fax: 717/657-8265

PARF Comments
PHIP/DOH Proposed Regulations
June 18, 1999
PREAMBLE
A. Summary of the Proposed Regulations

NS

Section 4.4 Eligibility for services

It is proposed that the Fund be used to pay only for services to individuals who are 21 years
of age and older, as individuals under 21 years of age are currently eligible to receive
coverage for appropriate services from Medical Assistance and the Department of
Education.

There is concern that those who graduate from high school and are under the age of 21
would not be eligible for services through Department of Education.

Section 4.6 Duration of funding.

Data pertaining to treatment of victims of head trauma reflect that the average client
completes a post-acute traumatic brain injury rehabilitation program in 1 to 3 years. Thus,
the I-year funding limit is established to coincide with the needs of both existing and new
clients while operating within budgetary limitations. This time restriction should ensure that
moneys will be available from the Fund so new victims of head trauma will be afforded an
opporiunity to receive services from which they may benefit.

There is concern that the chronic needs of patients are not addressed. The program
should indicate how the needs of clients who receive rehabilitation may be sustained
and how they may secure services beyond one year. Plans should indicate how
transition from the rehabilitation programs would be managed.

Section 4.10 Appeal procedures.

DOH should indicate how it will make accommodations in communicating this
information on appeals and the rights to individuals who may be unable or face
difficulty in comprehending formal legal letters.

Fiscal Impact

General Public

That portion of the general public suffering from traumatic head injuries, and their families,
will be affected by the adoption of these proposed regulations. The restructuring of priorities
under these proposed regulations will undoubtedly remove funds from some clients currently
receiving moneys but who are not making rehabilitative progress with services provided with
those moneys. These individuals will be required to find other funding sources for




maintenance. The limited funds available for HIP necessitate some realignment of funding,
and section 14(e) of the act provides the Department with the discretion to make that
realignment.

DOH should indicate the process and criteria for deciding on the progress of clients in
the rehabilitation program.

REGULATIONS

4.2
()

4.3
e

)

Definitions
Other funds or services which are available to the applicant or client by virtue of
experiencing a traumatic brain injury.
Day Services —
Revise to read: Non-residential services intended to improve the physical, cognitive,
behavioral or functional abilities of the client through therapeutic intervention and
supervised activities which are provided at the facility on an outpatient basis.

Rehabiliiation —

Revise to read:

Providing to a client who has progressed to a post-acute phase of traumatic brain injury,
in a coordinated manner, services deemed appropriate to the needs of the client to
improve health, welfare and realization of a client’s maximum physical, social, cognitive,
psychological and vocational potential for useful and productive activity:

(i) These services include case management, neuropsychological evaluation, physical
therapy, occupational therapy, speech or language therapy, behavior management, home
facilitation, and psychological services which may include cognitive remediation.

Rehabilitation service plan:
Revise the initial phrase to read:
The written plan, developed by the rehabilitation provider in collaboration with the client,

case manager, and the client’s parent, guardian, or representative, which outlines the
specific goals to be achieved

Eligibility for services.
The applicant is 21 years of age or older.

There is a concern with this criteria element. Services may not be available to
individuals who are under 21 and hold a high school diploma.

Eligibility. The Department will deem an applicant eligible for HIP services only if it
determines based upon the case manager's recommendation other neuropsychological
evaluations as deemed appropriate by the Department, that the applicant has the potential
1o benefit from the services and to live more independently as a result of the services.

DOH should clarify the role of the consultant in providing neuropsychological
evaluations.



Duration of funding.

(a) The Department will conduct evaluations to determine an applicant’s initial eligibility and
client’s continuing enrollment in HIP.
The process for conducting such evaluations should be described.

(b) The Department will provide funding for rehabilitation services for no more than 12
consecutive months.
DOH should clarify whether or not services can be continued for any term if they are
interrupted within a twelve-month period.

4.5 Services eligible for payment.

(1) Case management services. HIP will approve the assignment of each client to a case
manager who has a minimum of 2 years experience in traumatic brain injury case
management. Case management services include the jfollowing activities by the case
manager:

Provisions should be made to allow for exceptional circumstances to allow that
services/funding may be put on hold and the 1-year limit extended. Criteria should be
established to qualify for an exemption to the one-year limit on funding.

Rehabilitation services.

(A) Home facilitation.

(B) Cognitive remediation.

(C) Life-skills coaching.
DOH should indicate that PT, OT, ST, and Psychology services may be provided in a
home setting.

4.6 Rehabilitation service plan.

Revise to read:

(b) The rehabilitation service plan shall state the specific goals and outcomes to be achieved in
objective and measurable terms and shall indicate the expected time frames for
achievement of each goal and anticipated outcome. The primary focus of goals and
outcomes shall be progression toward a higher leve! of functioning to enable transfer of the
client to a less restrictive environment. Desirable goals shall be stated in the
rehabilitation plan.

4.7 Peer review.

(c) Procedures
More information should be provided on the Peer Review Committee, its membership
and the DOH process for selection of Committee members.

4.8 Appeal procedures.

(b) Administrative hearing.

(1) The Division will advise the applicant or client of the right to appeal an adverse decision
relating 1o eligibility for HIP services.
DOH should indicate whether or not services continue during an appeal.



General Comments

One Year Limit: Some commentators acknowledged that not all HIP clients will meet their
full potential but indicated that the one year term on rehabilitation services was
satisfactory to provide an opportunity for individuals to make significant progress.

On the other hand, some commentators indicated that given the data presented in Section
4.6, regarding the average length of time an individual with TBI is in post-acute
rehabilitation (i.e., one to three years), it would seem more logical to provide a one and one-
half to two year funding limit. Although the idea of providing funding to as many
individuals as possible is supported, they indicated that the one-year limit suggests that
many people will be served, but many of them may not be able to reach their full potential.

Consultant Role: Commentators indicated that DOH should provide information about the
role and term of the consultant.
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Mr. Robert E. Nyce

Executive Director

Independence Regulatory Review Commission
14th Floor, Harristown II

333 Market Street

Harrisburg, Pennsylvania 17101

RE: Proposed Regulations
Head Injury Program
No. 10-129
Dear Mr. Nyce:

The Pennsylvania Department of Health has recently received the enclosed public

comments to the above-referenced regulations.
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Elaine M. Terrell, M.P.H., Director O
Head Injury Program g =
Division of Special Health Care Programs - =
Room 724, Health & Welfare Building

Harrisburg, PA 17120

RE: Comments to Head Injury Program Regulations
Dear Ms. Terrell:

This firm represents one of the individuals that is currently enrolled as a recipient of the

Head Injury Program (the “HIP”). On behalf of that individual, this letter provides you with

2034

Harris
Smith
Smith
Jewett
Markham

comments on the proposed regulations of the Department of Health (“DOH”) that were published
in the May 22, 1999 Pennsylvania Bulletin.

Our comments are directed to: (1) the propriety of promulgating regulations at a time

when the Commonwealth is evaluating whether the HIP should remain in DOH or be transferred
to the Department of Public Welfare (“DPW™), and (2) the statutory authority for the regulations.

Timing of the Regulations

1t is our understanding that there are a number of activities currently under way that

would suggest a policy direction by the Commonwealth which would transfer the HIP program
from DOH to DPW. In furtherance of this objective, we understand the following steps have or
will be taken:

1. The Office of Social Programs, DPW is applying for a waiver from the Health Care

Financing Administration that will permit the use of Medicaid funding for home and
community-based head injury rehabilitation services;

BOSTON « HARRISBURG « MIAMI - NEW YORK . PITTSBURGH - WASHINGTON
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Elaine M. Terrell, M.P.H., Director
June 21, 1999
Page 2

2. Approximately $450,000 of state funds from the Emergency Medical Services
Operating Fund (“EMSOF") will be transferred from DOH to DPW in the 1999-2000
fiscal year;

3. H.B.1467, which creates a head injury program in the Office of Social Programs of
DPW, was introduced in the House by Representative Roy Cornell on May 6, 1999,
and was referred to the House Health and Human Services Committee, also on May 6,
1999.

We have been told that the Medicaid waiver program is expected to begin in the 1999-2000 fiscal
year. We understand that the EMSOF funds will be transferred from the Department to DPW to
provide the State share for the Medicaid waiver program.

Because the Commonwealth appears to be moving in the direction of transferring
responsibility for the HIP from DOH to DPW, the promulgation of the regulations by DOH at
this time is particularly inopportune. DOH makes no mention of these other activities in the
preamble to the regulations or how these activities might effect the proposed regulations. i

Under the Regulatory Review Act, the Independent Regulatory Review Commission (the .,
“IRRC”) is charged with reviewing proposed regulations of the Commonwealth agencies and P
providing comments or objections to the agency. See Act of June 25, 1982, P.L. 633, No. 181, .
as amended, 71 P.S. § 745.1 et seq. The IRRC is required to consider a number of factors in
deciding whether to approve or disapprove a final-form regulation, but it may not disapprove a
final-form regulation or portion thereof if it does not raise its objection to the relevant portion of
the regulation when it is initially proposed. See 71 P.S. 745.5(g). Thus, the criteria for
disapproving a final-form regulation become relevant in the review of a proposed regulation.

One of the factors to be considered by the IRRC in approving or disapproving a (
regulation is whether the regulation “represents a policy decision of such a substantial nature that L
it requires legislative review.” 71 P.S. § 745.5a(i)(4). Transfer of the HIP from DOH to DPW

does present a substantial policy decision which deserves legislative review. In fact, that

legislative review has begun through the introduction of H.B.1467 and its referral to the House

Health and Human Services Committee. The publication of these regulations at this time ignores

that overriding policy issue.

If the transfer of the HIP to DPW occurs, these regulations would be obsolete. On that
basis alone, these regulations, as a whole, should be questioned by the IRRC, the House
Committee on Health and Human Services and the Senate Committee on Public Health and
Welfare. To be proposing regulations at this time, more than ten years after the passage of




KIRKPATRICK & LOCKHART LLP

Elaine M. Terrell, M.P.H., Director
June 21, 1999
Page 3

legislation upon which DOH relies to promulgate these regulations and simultaneous with
Representative Cornell’s proposal to transfer the HIP to DPW, defies logic.

Statutory Authority for the Regulations

When reviewing regulations, the IRRC “shall, first and foremost, determine whether the
agency has the statutory authority to promulgate the ....regulation and whether that regulation
conforms to the intention of the General Assembly in the enactment of the statute upon which the
regulation is based.” 71 P.S. § 745.5a(h).

We question the Department’s authority to promulgate the regulations as proposed. The
regulatory authority that flows from the statutory language is very limited. In fact the entire
subsection that relates to this funding provides as follows:

Twenty-five percent of the [EMSOF] fund shall be allocated to a Catastrophic
Medical and Rehabilitation Fund for victims of trauma. The catastrophic fund
shall be available to trauma victims to purchase medical, rehabilitation and
attendant care services when all alternative financial resources have been
exhausted. The Department may by regulation, prioritize the distribution of funds
by classification of traumatic injury.

35 P.S. § 6934(e)(Emphasis supplied). The plain meaning of the legislation gives the
Department only the ability to decide which class or type of traumatic injury it will fund, in order

of priority. It does not provide the Department with the authority to develop detailed
administrative regulations relating to operation of the HIP.

Clearly, when the General Assembly intends to delegate comprehensive authority to an
agency to develop regulations, it does so through broad statutory language. See, e.g., 35P.S. §
448.803 (With respect to health care facility licensure, DOH “shall have the power and its duty
shall be...to promulgate, after consultation with the policy board, the rules and regulations
necessary to carry out the purposes and provisions of this chapter.”); 35 P.S. § 449.5(b) (With
respect to the collection of health care data, the Health Care Cost Containment Council “may, in
a manner provided by law, promulgate rules and regulations necessary to carry out the purposes
of this act.”). In contrast, the General Assembly in this instance delegated a specific task to the
DOH. DOH is permitted, but not mandated, to carry out this task through regulation. The
General Assembly established a portion of the EMSOF to be used for victims of “trauma”
generally. It then gave DOH the limited ability to decide through regulation what classes of
traumatic injury should be funded.
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DOH made the decision long ago to fund head injuries. The proposed regulations surpass
that decision, however, and thus, DOH has exceeded its statutory authority. The level of detail
present in these proposed regulations relating to administration of the HIP is not necessary or
authorized. “When the words of a statute are clear and free from all ambiguity, the letter of it is
not to be disregarded under the pretext of pursuing its spirit.” 1 Pa.C.S.A. § 1921(b). In this
instance, DOH has abandoned the clear meaning of the statute. Furthermore, it has taken this
step when it is both unnecessary and untimely to do so.

Thank you for your consideration of these comments.

Respectfully,

e (.

Ruth E. Granfors

cc:  The Honorable Senator Harold F. Mowery
The Honorable Senator Vincent J. Hughes
The Honorable Representative Dennis M. O'Brien ,,
The Honorable Representative Frank L. Oliver
Robert E. Nyce, Executive Director, E ‘
Independent Regulatory Review Commission
Lori McLaughlin, Esq.
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Elaine M. Terrell, M.P.H.
Director, Head Injury Program :
Division of Special Health Care Programs 5
Room 724 :
Heaith and Welfare Building
Harrisburg, PA 17120 :

Subject: Head Injury Program ]
Dear Ms. Terrell:

The Hospital & Healthsystem Association of Pennsylvania (HAP), on behalf of the over 220
hospitals and health systems it represents, offers comments on the proposed rules and regulations g
for the commonwealth's Head Injury Program (HIP). HAP, in general, is supportive of the “
regulations and their emphasis on rehabilitation and rehabilitative potential. The proposed
regulations should make HIP services available to more eligible applicants and result in HIP
resources being spent on those who can most benefit from them.

We do have some questions and areas of concern;

% §4.2. Definitions

Questions/comments: Therapeutic recreation and pre-vocational services are not included in :
rehabilitation services. These services are often critical to community reentry and
integration.

% § 4.4. Eligibility for services.

Questions/comments: How are pre-existing and co-morbid conditions going to be addressed
in the determination of eligibility? Will they exclude a patient from eligibility?

% §4.5. Payment for services.

Questions/comments: Will HIP reimburse under a fee schedule? If not, how will the
disparity in charges between facilities be addressed?

4750 Lindle Road

P.O. Box 8600

Harmisburg, PA  17105-86(00
717.564.9200 Phone
717.561.5334 Fax
http://www. hap2000.0rg
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¥ § 4.6. Duration of funding.

Questions/comments: Should an exception process for the 12-month eligibility time frame
be developed for those patients who have not achieved their rehabilitation goal within 12
months, but continue to make measurable progress?

< §4.7. Services eligible for payment.

Questions/comments: The regulations propose to limit eligibility for providing services to
“licensed facilities accredited by an appropriate National accrediting body as approved by
the Department.” This proposal would essentially make voluntary accreditation mandatory.
The Department has avoided relying on accreditation in any of its other regulatory chapters,
and has instead outlined within the chapters themselves the minimum standards. In addition,
our understanding is that at the current time the only accreditor of head injury programs is
the Commission on Accreditation of Rehabilitation Facilities (CARF). A requirement of
specific accreditation of head injury programs could resuit in lack of access to HIP and
necessary head injury services for patients in some regions of the commonwealth.

Recommendation: We recommend that the minimum standards for head injury programs be
defined in the regulations and not deferred to accreditation.

Thank you for the opportunity to comment. Access to appropriate and necessary quality head
injury services is obviously a critical need for those with traumatic brain injury. If you have any
questions on our comments, please feel free to contact me at (717) 561-53235, or by e-mail at
crinehart@hap2000.org.

Sincerely,

CHERI L. RINEHART

Vice President
Integrated Delivery Systems
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Mrs. Elayne Klein

671 River Rd
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Telephone (215) 295-7650

Jeanne Downey, M.S.

Team Leader of Rehabilitation
Saint Vincent Health Center
232 West 25 St

Erie, Pennsylvania 16544
Telephone: (814) 452-5000

Ms. Ruth E. Granfors

Kirkpatrick & Lockhart LLP
Payne-Shoemaker Building

240 North Third St

Harrisburg, Pennsylvania 17101-1507
Telephone: (717) 231-5835

Donald W. Marion, M.D.

Professor of Neurological Surgery
Director, Brain Trauma Research Center
UPMC Health System

200 Lothrop St, Suite B-400

Pittsburgh, Pennsylvania 15213-2582
Telephone: (412) 647-0956

Gene Bianco, President/ CEO
Pennsylvania Association of PARF
Rehabilitation Facilities

2400 Park Dr

Harrisburg, Pennsylvania 17110
Telephone: (717) 657-7608

Markham, Sandusky, Lega}
Mrs. D. 1. Gehrlein
838 Saint Claire Ave
Erie, Pennsylvania 16505-3447
Telephone: (814) 833-0647

James G. Williams, Jr., M.Ed.
MECA Case Manager
MECA United Cerebral Palsy
3745 West 12" St

Erie, Pennsylvania 16505
Telephone: (814) 836-9113

The Hospital & Healthsystem
Association of Pennsylvania
4750 Lindle Rd

P. O. Box 8600

Harrisburg, PA 17105-8600
(Late arrival received 6/24/99)
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Mr. Robert E. Nyce

Executive Director

Independence Regulatory Review Commission
14th Floor, Harristown 1[I

333 Market Street

Harrisburg, Pennsylvania 17101

RE: Proposed Regulations
Head Injury Program
No. 10-129

Dear Mr. Nyce:
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The Pennsylvania Department of Health has recently received the enclosed public

comments to the above-referenced regulations.

Sincerely,

M “Wum

Elaine M. Terrell, MPH
Director, Head Injury Program
Division of Special Health Care Programs

EMT:cas

Enclosures

Pennsylvania Department of Health * P.O. Box 90
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Harrisburg, PA 17108
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Elaine M. Terrell, M.P.H,, Director
Head Injury Program

Division of Special Health Care Programs
Room 724, Health & Welfare Building
Harrisburg, PA 17120

RE: Comments to Head Injury Program Regulations

Dear Ms. Terrell:

This letter provides you with comments on the proposed regulations for the Head
Injury Program ("HIP") that were published in the May 22, 1999 Pennsylvania Bulletin.
As you know, my son Scott Sarubin is currently a client of the HIP.

Initially, I want to convey how grateful we are for the HIP and the difference it has
made in Scott's life. Scott suffered his severe traumatic injury in March, 1991. He
became eligible for HIP rehabilitation funding in September 1992. Scott suffers from a
number of problems due to his head injury that diminished his cognitive abilities. Scott's
participation in the head injury rehabilitation program at Beechwood has transformed him.
When he entered the program, Scott was disoriented, unable to walk independently,
control emotional outbursts and panic attacks, stay focused on a task, follow a schedule,
initiate tasks of daily living, focus his attention or write. Since being in the structured,
therapeutic environment at Beechwood, he continues to learn compensatory strategies
which have had a significant impact on his ever-improving growth and capabilities.
Although Scott is still significantly impaired, he has learned to overcome many obstacles.
He was able to walk down the aisle with a cane at his sister’s wedding, recite a poem at
his cousin’s wedding, improve in his social interactions, begin relearning rudimentary
computer skills, complete activities of daily living, work in a sheltered workshop,
participate in 8 community learning workshop and become a valued member of his
community skills group.

In light of our experience, we have the following comments regarding the HIP
regulations. Our comments fall into primarily two categories: (1) comments on how the
regulations can be improved, and (2) comments on whether any Department regulations
are appropriate, given the significant and fundamental policy decisions being considered at
the State level that may change the face of the HIP in the near future.

Our greatest concern is the inflexible one-year limit on rehabilitation services
proposed at section 4.6 of the regulations. If there ever was an example of why the HIP



should consider some exception to this rigid proposal, Scott is that example. If Scott's
services had ended after his first year, he would have developed to the point of requiring
assistance in areas of ambulating, activities of daily living, all areas of cognitive
functioning, socialization and vocational skills. We understand the desire of the
Department of Health (the "Department”) to provide benefits to as many individuals as
possible, but we cannot see the benefit of operating the HIP in such a rigid manner that it
would not take into account individual characteristics and progress of the clients beyond
one year. For that reason, we suggest a modification of section 4.6 that would allow for
an exception to the one year requirement if the client is continuing to make tangible
concrete progress in rehabilitation.

Our second concern is related to the first. We are pleased to see that there is a
two step appeal process for individuals who are denied or terminated from HIP
participation. However, given the strict one year limit for benefits that is proposed in
section 4.6, what sort of appeal is really available to an individual who is terminated after
one year of rehabilitation services? The regulation is not clear in this respect. We suggest
that section 4.10 explicitly indicate that an appellant may raise through the appeal
proceedings reasons why an exception to the one year rehabilitation rule would be
appropriate in that case. We suggest that this basis for appeal be specifically recognized in
the regulation at both levels of the appeal, i.e., the administrative review process and the
administrative hearing,

Our third concern relates to the lack of available alternatives for an individual that
is required to transition from the HIP. Based on the Department's current one year
rehabilitation requirement, many individuals who will be removed from HIP-funded
rehabilitation will be facing inappropriate placement in a nursing home or back in the
family home, neither of which generally provide the requisite combination of skills and
socialization necessary for a young aduit who requires significant assistance and continued
rehabilitation and therapy in order to achieve his or her fullest potential. For example, to
date, there has been no appropriate facility available to which Scott could be transferred if
HIP rehabilitation benefits were no longer available to him.

We understand that the Pennsylvania Department of Public Welfare ("DPW") is
seeking a waiver from the Health Care Financing Administration in order to use Title IXX
Medicaid funding for head injured individuals, so that appropriate services and a proper
placement may be available for individuals such as Scott. We applaud these efforts by the
Commonwealth. However, we believe that these proposed regulations should not go into

effect until the waiver program is in place.
T

Elayne
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June 24, 1999

Mr. Robert E. Nyce

Executive Director

Independence Regulatory Review Commission
14th Floor, Harristown 11

333 Market Street

Harrisburg, Pennsylvania 17101

RE:  Proposed Regulations
Head Injury Program
No. 10-129
Dear Mr. Nyce:

The Pennsylvania Department of Health has recently received the enclosed public
comments to the above-referenced regulations.

Sincerely,

‘M H ‘W,o"(ﬂ-t

Elaine M. Terrell, MPH
Director, Head Injury Program
Division of Special Health Care Programs
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Elaine M. Terrelim, M.P.H
Director, Head Injury Program
Division of Special Health Care Programs
Room 724
Health and Welfare Building
Harrisburg, PA, 17120
Dear Ms. Terrelim,

I have reviewed the proposed Rules and Regulations of the Head Injury Program. Thank
you for your consideration of my comments below.

B. Summary of Proposed regulations
Section 4.5 Payment for Services

1. Will HIP have a Fee Schedule for reimbursement? Ie:What if one facility charges
$100/session and another charges $80/session?

D. Fiscal Impact
3. Private Sector:what are the National accrediting bodies approved by DOH for
each level of care?

E. Paper work Requirements

1. Will HIP have a specific form with timeline guidelines for submission of periodic
patient status reports?

2. Is there a specific application form and how do patients get a copy? What
verifying documentation need to accompany the application?
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4.2 Definitions
HIP Peer Review Committee:what specific criteria/form will they use to review rehab
service plans and services and recommend actions?

Rehabilitation-Therapeutic Recreation and pre-voc services aren’t listed as services.
They are the services that often work on community integration, community reentry
skills.

4.4 Eligibility for services
¢) ineligibility due to impairment
4. preexisting...:.what if pt sustains TBI and has h/o emotional iliness?
5. CVA:what if pt has TBI then sustains CVA as result of the brain injury?
d) ineligibility due to symptoms
i) ...aggression:what if pt is transitioning thru an agitated phase of Ranchos
Level IV? Is there a duration level?

4.8 Rehab Service Plan
b. 2) beginning and ending dates:this is often unknown. It depends on the pts
progress. The duration may say 6 months but it may take a shorter or
longer time for the pt to reach the goal.

Sincerely,
SAINT VINCENT HEALTH CENTER

Qpars Decrmay

Jeanne Downey, M.S.
Team Leader of Rehabilitation
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Independence Regulatory Review Commission

14th Floor, Harristown 11
333 Market Street

Harrisburg, Pennsylvania 17101

RE:  Proposed Regulations
Head Injury Program

No. 10-129

Dear Mr. Nyce:

The Pennsylvania Department of Health has recently received the enclosed public
comments to the above-referenced regulations.

EMT:cas

Enclosures

Sincerely,

Mhise M el i
Elaine M. Terrell, MPH

Director, 1lead Injury Program
Division of Special Health Care Programs

Pennsylvania Department of Health

P.O. Box 90 * Harrisburg, PA 17108




62) UPMC HearTH SYSTEM s

R St e
. P N

UPMC Rebabilitation Hospital 1305 Shagy Averwe

CgJ""(_x . F{:«_'sbuigg.?@szn-taso

413.320-2375

Original: 2034 Fax: 412-521.0570

Bush ‘_Q\)

cce Harris v%"
Smith . .
Jewett /:" ( (%
Markham June 18, 1999 Mo
Sandusky :
Legal

Elaine M. Terrell, M.Ph.
Director, iHead injury Program
Division of Special Health Care Programs
Room 724
Health and Welfare Building
Harrisburg, PA 17120

RE: Proposed Rule Making: DOH: (28 PA.CODE CH, 4)

Head Injury Program (as published in the Pennsylvania Bulletin 5/22/99); 29:(21);
2671-8, 1999

Dear Ms. Terrell:

| have received and reviewed the proposed rulemaking to the Head Injury
Program. | have several areas of concern regarding the proposed rules and
greatly appreciate your taking the time to consider these.

1. Section 4.4 Eligibility for Services

The proposed rule states that the Department “would deem a client ineligible if
that client lacks the potential to benefit and to live more independently as a resuit
of the services sought. This determination would be based upon the
recommendation of the client’s case rnanager and other neurcpsycticlogical
evaluations.” Apparently, the logic for this is that the Department is attempting to
“prioritize funds for those persons who have the ability to progress in
rehabilitation.” The Department’s position is that the monies used should be
aimed at rehabilitation of “as many individuals as possible... rather than to
maintain a static number of persons...past the point where progress in
rehabilitation can be made by those persons”.

First, it is inappropriate to have determination of achievement of maximum
medical improvement accomplished by a case manager and/or
neuropsychologist. The opinion of physician experts more qualified to look at the
whole picture rather than just at resource allocation or cognitive and
neuropsychological function would seem more appropriate. Pennsyivania enjoys
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a weaith of board certified physiatrists specializing in brain injury as well as a
large compiement of neurosurgeons and neurologists with expedénée ig brain; “: 23
injury rehabilitation. The involvement of these resources would seem most
appropriate to judicious use of obviously limited funds.

Secondly, the determination of benefit and the determination of living more
independently should be accomplished through the use of generally accepted
performance measures such as the Functional Independence Measure. Specific
outcome measures can show improvement when more global outcome
measures show no change. In the case of the FIM, there is a direct correlation
between a person’s FIM score and caregiver burden, so that while a person may

“remain at the same less-than-independent leve! of living, they may in fact impose
a iower caregiver burden on family and support services thus making their
rehabilitation effective and justifying use of funds. it is my hope that a more
systemized and careful determination of a patient’s benefit from rehabilitation
services will be mandatory under your program.

Thirdly, recovery from brain injury, unlike many other neurologic injuries, can
present in varied ways. Some patients may languish for several months before
showing significant improvement, some patients may show significant
improvement initially then plateau for some period of time and then show yet
another period of improvement. It is critical that the opinion of experts with
clinical experience in brain injury rehabilitation be sought in determining that a
person might or might not benefit from further services.

2. Section 4.6 Duration of Funding

The proposed rule states that “no client would receive more than one benefit
year of rehabilitation.” A benefit year would be defined as “twelve consecutive
months beginning on the date that the HIP services are initially purchased”. This
would seem particularly short sighted despite the defending paragraphs in the
proposal. Particularly in the case of younger brain injury victims, it is critical that
funding be intermittently available as persons with brain injury undergo life
changes. There is a high rate cf tamily gisiress, divorce among parents, divorce
from spouse, and other changes in support pattems that affect the course of a
person’s recovery from brain injury. Separate from the neurologic time course of
recovery, these sorts of support system changes, along with normal
developmental changes, such as graduating from coliege or vocational programs
can impose a need for increased services at unpredictable times. Since this
program aims to use its funds more judiciously, | would recommend that services
be scrutinized at 3-6 month intervals. It would seem preferable if volume
necessitates decreasing the availability of funds to 12 months, that they at least
not be 12 consecutive months, but rather that they be able to be used at points in
time when clients are most in need of the particular services in question. The
emphasis on case management and goal setting would seem to speak to an




understanding of the variable nature of rehabilitation service needs in brain injury
patients and, makes the 12 consecutive months rule even less appropriate.

Finally, | urge you to include on your peer review panel, sufficient. physician
representation such that the more global and holistic needs of brain injury
patients are adequately addressed. Board certified physiatrists with significant
clinical experience in brain injury, neurosurgeons with clinical experience in brain
injury and neurologists with experience and training in brain injury rehabilitation
would be appropriate for inclusion on this committee.

| greatly appreciate your attention to these concerns. The science of brain injury
rehabilitation is changing rapidly as we study cutcomes as a result of
pharmacologic and therapeutic interventions in this population. It is my hope that
the Head Injury Program of the State of Pennsylvania will allow itself sufficient
flexibility to be responsive to these changes in state of the art rehabilitation.

Sincerely,

— L A e

Margaret E. Reidy, M.D.
Director, Brain Injury Services
Medical Director, UPMC Rehabilitation Hospital

MER/bd
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Mr. Robert E. Nyce
Executive Director . 3
Independence Regulatory Review Commission i w7
14th Floor, Harristown 11 A S
333 Market Street LV S I
Harrisburg, Pennsylvania 17101 R
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RE: Proposed Regulations o 5 O
Head Injury Program ST
No. 10-129 .o
Dear Mr. Nyce:

The Pennsylvania Department of Health has recently received the enclosed public
comments to the above-referenced regulations.

Sincerely,

N M. el et
Elaine M. Terrell, MPH
Director, Head Injury Program
Division of Special Health Care Programs
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Enclosures

Pennsylvania Department of Health

+ P.O. Box 90 *

Harrisburg, PA 17108
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June 18, 1999

Independence Regulatory Review Commission

14th Floor, Harristown Il
333 Market Street
Harrisburg, Pennsylvania 17101

RE: Proposed Regulations
Head Injury Program
No. 10-129

Dear Mr. Nyce:

The Pennsylvania Department of Health has recently received the enclosed public
comments to the above-referenced regulations.

EMT:cas

Enclosures

Sincerely,

. —
Noe M. Letne 12 P
Elaine M. Terrell, MPH

Director, Head Injury Program
Division of Special Health Care Programs

Pennsylvania Department of Health +

P.O. Box 90 . Harrisburg, PA 17108




